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ELECTION COMMISSION OF INDIA 
ORDER 

New Delhi, the 81h February, 1982 

O.N. 44.—^Whereas the Election Commission is satisfied 
that Shrl Fahim Ashraf, Village &. P.O. Jayas, District Rai 
flarailly, Uttar Pradesh, a contesting candidate for Bye-clec- 
tioii to the House of the People held in June, 1981 from 
25-Amethi constituency in Uttar Pradesh has failed to lodge 
an account of his election expenses in the manner icquired 
by the Representation of the People Act, 1951, and the rule' 
made thereunder ; 

And whereas, the said candidate, even after due notice 
has not ^iven any reason or explanation for the failure an t 
the Election Commission is further satisfied that he has no 
good reason or justification for the failure; 

Now, therefore, in pursuance of section 10 a of the said 
Act, the Election Commission hereby dcclaicj the said 
Shrl Fahim Ashraf to be disqualified for being cho'-en as, 
and for being, a member of either House of Parliament or 
of the Legislative Assembly or I,cgislative Council of a 
Slate for a period of three years from the date of this 
order. 

tNo. UP-HP|25l8IfBve}l 
n. N. NAOAR Under Scry, 
Election Commission of India. 

New Delhi, the 1st March, 1982 

ON, 45_-In pursuance of "cction 106 of the Reureseti- 

tatfon of the People Act, 1951 (43 of 19511. the Election 
Commission hereby publishes the judgment of the T’irh 
Court of Jiidicatuie Andhra Piudesh at Hyderabad davd 
17lh November, 1981 in Election Petition No. 2 of 1980 and 
Application No. 31 of 1981. 


1-,130I/81- I 
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IN THE HIGH COURT OF JUDICATURE ; ANDHRA 
PRADESH ; AT HYDERABAD 

Tuesday, the seventeenth day of November, One thousand nine 
hundred and eighty one 
PRESENT : 

The Hon'ble Mis, Justice Amareswari 

Election Petition No. 2 of 1980 
AND 

Application No. 31 o( 1981 
BETWEEN 

P. Babulu Reddy. .Petitioner in both the petitions 
AND 

1. A. Sarvarayudu Chowdary. 

2. Krishna Mohan Bhamidipatu 

3. Syed Rahamatali, 

4. Roda Mlstry. 

5. Vcrnula Chenna Kesava Ruo. 

6. Y. Swarai Naik. , 

2, Chinta Subba Rao. 

.. Respondents in botli the petitions. 

E,P. No, 2 of 1980 : 

Petition under Section 80 and 81 of Representation of 
Peoples Act, 1951, praying that in the circumstances stated 
In the memorandum of grounds filed therewith, the High 
Court will be plea.sed to (0 please the Election of the res¬ 
pondents 1 to 6 as Illegal and void tii) (o diiect a re-count 
of the valid votes polled and (iii) to declare the petitioner 
and such of the respondents as the Hon’ble couit considers 
as duly elected to the Rajya Sabha in biennial election held 
on 28-3-1980. 

Application No. 31 of 1981 

Petition praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to 
diret opening of the ballot boxes and the scrutiny of Ballot 
papers for determining the validity or otherwise of the Ballot 
paper pending Election Petition No ; 2 of 1980. 

Thcjse petitions coming on for nearing on Monday the 
16th. Tuesday the 17th Wednesday the 18th Friday the 20th 
Mondav the 23rd and Tuesday the 24th days of, March, 
1981, Wednesday the 1st Phursday the 2nd, Monday the 6th 
Tuesday the 7th. Thursday the 16th days of Apiil, 
1981 Friday the 3rd, Monday the 6th Tuesday the 7th of 
July, 1981 upon perusing the oetltions and Application and 
the affidavit filed in support thereof and that written state¬ 
ments filed for Respondents 1 to 7, the Additional Written 
Statements of Respondents 1 and 2 and upon hearing the 
arguments of M|.s. R, Dasaratharama Reddy, and Mr. M. V. 
Ramana Reddy, Advocates for the petitioner In both the 
petitions and of Mr. E. Kalyan Ram, Advocate for the Res- 
nond‘“nts 1 and 2 of Mr, K. Jagannatha Rao, Advocate for 
the Respondents 3 to 6 and the Resnondent No ; 7 not 
nnnenring In nerson or by Advocate in both the Elcct'on 
Petition and Apnlicafion and having stood over for consi¬ 
deration till this day, the court delivered the following :_ 

JUDGMENT : 

This is a petition under Section 80 and 81 of the Re- 
nre‘entation of the People Act, 1951, (hearinafler called the 
Act) calling in ouestion the election of respondents 1 to 6 
to the Raiya Sabha hold on 28-3-1980, There were six vacan¬ 
cies and eight persons including the petitioner contested Res- 
nondenfs 1 to 6 were declared elected The 7th respondent, 
who was one of the unsuccessful candidates, was impleted as 
the respondent as the netitioncr besides claiming a declaration 
that the eleclion of the rospondenN 1 to 6 is void prayed 
lhat he mav be declared as validly elected. That is how the 
7th respondent is in the picture. 

■ The main allegations in the Election Petition .ire os follows:— 

A.s manv as 292 Members of l.egislatlvc Assembly of the 
8tnte of Andhra Pradesh who form the electoral college to 
elect members to the RaiVa Sabha exercised their franchise. 
The notl took place on 28-3-1980. Ten votes were declared 
PI invalid by the Returning officer. It was determined that 
40 29 voteT were necessary for declaring anv candidate as 
e’octcri in the first count and on that oasis, respondents I to 
4 who ee-nred 4'> 42. 41 and 41 votes were declared elected 
'n the first count. Resnondent No ; 5 secured 40 first pre¬ 
ference votes, the petitioner secured 38 first preference votes, 


respondent No; 6 secured 37 first preference votes, and res¬ 
pondent No: 7 secured one first preference vote. In the 
second count respondent No. 5 was declared elected. When 
all he surplus votes were transferred, neither the petitioner 
nor the first respondent secured the required quota for getting 
declared elected. Than, the 7th respondent was eliminated in 
accordance with the Rules. His elimination was of no consc- 
auence as by reason of his elirainatian, no vote could bo 
added to the petitioner Or the 6th respondent. At that 
stage, according to the counting, the 6tJt respondent secured 
39.5 votes Including the surplus votes transferred and the 
petitioner secured 38.5, voles and so the petitioner was 
eliminated and the 6th respondent was declared elected. The 
petitioner alleges that if there was proper count and some 
invalid ballot papers were not received, the petitioner would 
have secured more votes than respondents 1 to 6 and ho 
would have been declared elected. The reasons for losing the 
election, according to the petitioner, arc that the Congressfl) 
who had a strength of 248 M.L.A.s. eligible to vote on the 
date of election, set up 5 candidates (respondents 2 to 6) 
and 45 M.U.As, belonging to the party were asked to give 
first preference votes to each of the 5 candidates set up by 
the pnrW and the remaining 23 were a.sked to give their 
first preference to respondent No : 1. There were 44 M.U.As. 
v/ho belong to parties other than Congre.ss(I) on the last 
dale for nomination. The context was keen for the 6th 
vacancy, and there the Congress(I) was particular to secure 
all the six seats including the one contested by an indepen¬ 
dent candidate but supported by, them end defeat the petitioner 
who Irclongs to the Janta Party, that 3 members were ad¬ 
mitted into the congress(I) party two days before polling, 
lhat the then Chief Minister and the Revenue Minister tried 
their best to support the first respondent and directed the 
members belonging to their parly to vote for the candidate 
set up by the paity, falling which, disciplinary action would 
be taken against them and that they will be expelled from 
the party. The petitioner further alleges lh.it some mentbers 
were instructed to vole in a manner ry which they could 
be identified, that some were asked to write a p.irlictilar 
letter on the reverse of the ballot paper so that (hey could 
be identified, that one Lakshminnrayana Reddy, an M.L.A. 
fiom Gunturn District was asked to write a letter “R" on 
the reverse side of the ballot paper as he was suspected that 
be would not vote for respondent No. 5 for whom it is iinder- 
.stood that he was allotted. Some miebers were asked to 
give the first preference to more than one candidate, some 
were asked to exercised third preference to more than one 
candidate. According to the petitoncr, this was done with 
B view to identify the voters and such instructions were given 
to such M.U.As, who were suspected that they would voto 
for the petitioner and there were about 5 votes of that na¬ 
ture. The petitioner slates that such votes were declared valid 
in spite of protest, by the petitioner and overuiling his ob¬ 
jection, they were counted as valid in favour of respondents 
I to 6. The further case of the petitioner i* that one vote 
which did not contain figure I at all w.ts counted in 
favour of the sixth respondent. This vote should have been 
declared as invalid. One Parasurama Naldu an M,T-.A. of 
Paivathipuram was permitted to vite with the help of a com¬ 
panion by the Returning Officer contrary to the Rules and 
that the said Parasurama Naidu look a companion only for 
the purpose of satisfying the then Chief Minister who In¬ 
structed him to vote for respondent No, 6. This vote ought 
to have been declared os invalid. One of the ballot papers 
which contained a first preference in favour of the 4ih res- 
rondent, all the ■ figures were marked in the place outside 
the place allotted for marking preference. This vote should 
have been also declared invalid as it was contrary to Rules 
and serves the purpose of identification. Thus, about 13 voles 
which_ were invalid were declared ns valid overruling (he 
oblections of the petitioner and If these invalid voles are 
excluded from counting, the netitioncr would liave been 
elected. Ho also alleges that there was some irregularity in 
transferring the votea in accordance with .the preference and 
In view of the same the vote have to be reconnded by ex¬ 
cluding the invalid votes. 

All the respondents filed written statements or counters ns 
we cgll Resnmidents 1 to 6 denied all the allegations mode in 
the petition. The first respondent mainly contended lhat the 
allegations made in the petition were wild and vague, ihat 
no instruction, were given to any of the voters to nut the 
marks in such a way that thev_ could be identified, that die 
petitioner never raised any obiectlon before the Returnina 
Officer with regard to any of the ballot anpears w-hicb had 
been declared valid and votes counted in favour of the res¬ 
pective candidates, that 'he election was conducted In a f.air 
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manner, that he hied his nominalion aj an indepejidenl tandi- 
uaro and secured 42 hrst pretcrcncc votes and got elected in 
the first count itself, that no threats or pressuie was bioimtu 
on me voters Dy the then Chtef hlunster or Kevenne Mtnisier 
on the voters to vote in a partteuJar manner, that no case 
is made out tor recountinB and lire peiilioner Jailed to implead 
the Election Olllcer as a respondent that he is a neccssiny paity 
in view of the allegations made by the petitioner and that 
the petitioner who was set up by the Janatha Early which had 
only n strength of 11 out of 292 voters and had absolutely 
no chance- ol succeeding in the election and filed this petition 
only out of frustration. 

The second respondent's wriiten statemciiL was on the siMc 
lines as that of the hist respondent. Respondents 3 to 6 filed 
a common counter. While denying all the allegations, ihcy 
stated that the 6th respondent ooiameJ 39.90 votes as against 
38.57 votes secured by the petitioner, that h is inconect to 
say that tne counting was improper, that uo pressure or undue 
infiuence was exercised on the voters or any directions weic 
given to vote in a particular manner, that liic elections were 
conducted in a free and fail’ xuanner, that the then Cbicfi 
Minister and the Revenue Minister did not piessurise any o± 
the Congress UJ M-L.As. or Uireaicned them with dire conse¬ 
quences if they vole in favour- of any candidate set up by the 
opposition parties, that no instructions were goon to put the 
mark in a manner by which the voter can be identified and 
in fact no ballot paper which was declaied as valid con¬ 
tained any mark by Which the voter can be identified. 'I he 
respondents further denied that Sri Lnkshminarayana Reddy 
an M.L.A. from Guntur district was asked to write letter “R" 
on the reverse of the ballot paper and in fact, there vvaj no 
such letter on the ballot paper. Tire allegations arc vague, the 
course of information was not mentioned and that the said 
Lukshminarayana Reddy was not examined. Ihey further 
averred that the contention that 13 votes were invalid for 
some reason or other as mentioned in the Election Petition is 
-untenable and erroneous and the counting of all the votes 
was done correctly, fairly and in accordance with the Rules. 
The permission jfiven to Sri Parasurama Naidu to vote with 
a companion Is m accordance with the Rules and the ollegu- 
ti'un that Farasurama Naidu was asked to vole through a com¬ 
panion only with a view to make sure that he votM for ihe 
candidate for whom he was allotted ts baseless and a hgm'cnt 
of imajfination. They also alleged that no objection either 
oral or written was raised at any time either by the petition 
Or his election agents during the course of election or 
coimting. 

The 7th respondent filed a written statement in suppoit of 
the election petitioner. His entire written statement consists 
of five small paragraphs which are us vague as vagueness can 
be. The first paragraph merely states that the Election Petition 
is just and legal. In the second paragraph it is alleged that 
that “the allotment of votes and preference are Illegal and 
void with pressures and directives.” The 3rd paragraph states 
that the entire election is vitiated by "illegality and procedure 
adopted outside the legal sanction.” The fourth paragraph 
states that there was “buying of votes with incidental Impact 
on the genuine, valid and lawful conskleration of this respou- 
dent," In the fifth paragraph ho prayed that he should h® 
declared as validly elected. 

Respondents 1 to 6 filed a rejoinder or a counter to the 
Written statement filed by the 7th respondent Mating that it 
is not open to the respondent to raise any allegations which 
are not made in the Election Petition, that the allegations are 
vagu^ false and incorrect, that the respondent who got only 
one first preference vote made wild allegations only with a 
view to prejudice the mind of the court. It ij; also contended 
that fresh allegations cannot be made in the written statement 
thereby enlarging the scope of the Election Petition. The 7th 
respondent is incompetent to make any fresh allegations which 
are not contained in the main Election Petition. 

On the basis of the pleadings, the following issues wore 
framed as per the consent memo filed by the parties. 

I. Whether the averments in the petition amounts to 
allegations of corrupt practice and if so, whether the 
petition is Hablc to be dismlfscd for uon-compliancc 
of tfie mandatory provisions of Section S3 of the 
Representation of the People .Apt, 1951. 

Jf. Whether in the absence of any demand by the Elec¬ 
tion Petitioner or his counting agents for a re-count 
under Rule 82 of the Conduct of Election Rules, 
1961 before the Returning Officer at the lime of 
coimting, tlie Election-Petitioner can ask for a re¬ 
count in this Hon’ble Court V 


HI. Whether the petitioner had raised any objection to 
the recepEon or vaiiuityi of any of the votes before 
the Returning Officer V Jf not, can he be permuicU 
to raise them at this stage ? 

IV. Whether on the allegations made in the Election Peti¬ 
tion, the petitioner is entitled to ask for opening ot 
lire ballot boxes and rc-coiiut V It so, whether the 
Election Petitioner is entitled to press Issues V to 
IX mentioned below 7 

V. Whether the vote cost by Sri Lakshminai nyana Reddy 

IS invalid for the reasons set ont in paragraph 5 
of the Election Petition ? 

VI. Whether in one of the valid votes, the figure I is 
not marked and so invalid V 

VII. ^Vhethe^ some of the ballot papers contained any 
mark ot writing as alleged by the peniioner by which 
the Elector can be icleniilied and if so, they are 
invalid V 

VIU. Whether on the facts and circumstances 
of the case, any votes contain secured and third 
preference in favour of more than one candidate and 
if so, they are invalid 7 

IX. Whether on the facts and cireumst.-n-ices of tire case 
in tlie vote which was counted as first pretcrcnco vote 
in favour of the fourth respondent, preferences were 
marked by the side of the candidate’s name and out¬ 
side the space provided for marking prctcrences and 
whether that ^-ote is invalid for that reason 7 

X. Whether the vote cast by Sri Parasurama Naidu is 
invalid for the reasons set out in paragiaphs 7 and 8 
of the Election Petition 7 

XI. Whether the declaration of rcspondenls 1 to 6 as 
successful candidates or any of them is void and 
liable .to be set aside 7 

XU. Whether the petitioner is entitled to the declara- 
ration that he elected to one of the six seats as 
prayed for ? 

Xin. To what rcUef 7 

In view of the counter filed by the 7th respondent 
subsequent to the framing of the issues, two addi¬ 
tional issues were framed on 26-11-1980. 

I. Whether the 7th respondent has any right in the circum¬ 

stances of the case to call In question the election 
of respondents 1 to 6 and seek a declaration that 
the 7th respondent be declared legally and validly 
elected; and 

II. Whether the election of respondents 1 to 6 is vitiated 

by any corrupt practice as alleged by the Tih res¬ 
pondent 7 

An oral request was made on behalf of respondents 1 to 6 
to consider the additional Issue No ; 1 as a preliminai-y issue 
an some allegations which amount to corrupt practices which 
were not raised in the main Election petition were laised by 
the 7tb respondent, on the ground that it will unnecessarily 
enlarge the scope of {he Heclion Petition and the trial would 
have to be conducted on the basis of the allegations which 
ar.; not raised in the main Election Petition. I consideied the 
q^uestion elaborately and by order dated 3T2-1980 1 allowed 
the application to consider additional Issue No ; 1 as a pre¬ 
liminary issue. Additional Issue No. ; 1 was considered as a 
preliminary issue and by order dated 31-12-1980 I decided 
that it was not open to the icspondent to challenge the elec¬ 
tion on grounds which are not mentioned in the Election Peti¬ 
tion and raised for the first time in the written statepient filtd 
long after the period for filing the Ele.tion Petition expired. 
This Older was passed after fuff contest. I was informed that 
the said order had become final. Consequently additional 
issue No. 2 was deleted. 

Later, the case was posted for trial- The petitioner examined 
4 witnesses Including himself. Respondents I to fi examined 3 
witnesses and marked 2 documents Ex. R-1 and Ex. R-l(e) 
which are the certified copy of the result of the poll and (h: 
transfer of votes and the photostat copy of the same res¬ 
pectively. Respondent No, 7 was absent at the trial. He did 
npt examine ani' witnesses nor did he cross-examine any 
witnesses. Thereafter, he remained absent through- 
out. The evidence was closed on 6-4-1981. On 
1^4-1981, the petitioner filed Application No, 31 
of 1981 for opening the ballot boxes and inspect them foi- 
detei mining the validity of the ballot papers v/hich were 
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chailcuged as invalid for the reasons mentioned in the peti¬ 
tion. Piactically the same iilleBaiions which were made in the 
mam Election Petition were made in this petition also. Tho 
respondents opposed the application. The 6th respondent filed 
a counter staling that the averments in the application are 
the same no the averments in the main Election Petition, that 
ihe petitioner anU his ciection agents were present throughout 
the election till the declaration of the result, that they never 
protested or objected either on the ground of invalidity of the 
uailot papers or any iircgidarity in counting, that not having 
ashed for a rc-cxaminatioh or a re-count at any stage during the 
election, they cannot now seek, for opening of the ballot boxes 
and scrutiny of all the ballot impers, that unless a stiong 
lima facie case is made out in respect of the allegations, 
allot boxes cannot be opened for inspection and that no 
such case is made out from the evidence on record. 

The allegations made in the Application (Application No. 31 
of lyiil) to open the ballot boxes lor inspection of ballot 
papers and the alleged invalid votes and re-count the votes, 
are piacucally the same as in the Election Petition. It ia well 
established that secrecy of ballot •* an essential element of 
free and fair elections. Ballot boxes cannot be opened for 
inspection and recounting for the mere asking of it unless a 
strong prima facie case is established in support of the alle¬ 
gations, On one side, there a purcty of election and on 
the other side, there is secrecy of ballot and the attempt of 
the courts must be to reconcile botfi, This petition to inspect 
the bollat papers is made under Section 151 of CPC. Thoujjh 
several issues were framed, ultimately, the coptroveisy lies 
in a narrow compass namlcy, whether 13 ballot papers which 
were declared as valid and votes therein counted in favour 
of the returned candidates namely, respondents 1 to 6 were 
invalid as result of which tli® result of the election was ma¬ 
terially affected and whether on a i “count of the same, the 
petitioner is entitled to a declaration that he is validly elec¬ 
ted. It is for inspecting all the ballot papers, the present appli¬ 
cation is made. Now, the enilio evidence fs before the 
court. So, I thought that after considering the evidence, if a 
strong priiiia facie case is made oat in support of the allega¬ 
tions, the petition can be allowed by ordering for opening of 
ballot boxes. 

Such a procedure was approved by the Supremo court in 
Raghbir Singh Vs. Gurcharan Singh (1) .A.I.R, 1980, Supreme 
Couit, 1362. Wherein Desai, I. speaking for the court suc¬ 
cinctly observed that the allegations in tho petition coupled 
with the evidence in the case, the Judge trying the Election 
Petition should be prima facie satisfied that In order to decide 
the dispute and to do complete justice between the parties, 
inspection of ballot papers was necessary, It xVas further 
observed that the discretion conferred on the court should 
not be exercised In such a way so as to enable the applicant 
to indulge in a roving enquiry with a view to fishing out 
materials for declaring the election void and that on the 
special facts of a given case, sample inspection may be 
ordered to lend further assurance to the satisfaction of the 
court regarding the ti'uth of the allegations made for tho 
purpose of fishing out materials. 

In Jagannath Rao Vs. Raj Klsbors (2). (AIR 1972, SC 447) 
It was held that there is a prima facie presumption In 
favour of the validity of the acceptance or the rejection of 
the voting papers which had been counted. In this case, 
the facts were that after the counting was over, the defeated 
party asked for recounting which was not granted by the 
Returning Officer. Thereafter, the candidate applied to the 
Election Commission for inspection of the ballot papers which 
was granted and they were inspected by both the parties. It 
is after that the Election Petition was filed and during the 
pendency of the Election Petition, the trial Judge ordered re- 
inspection of the ballot papers. Such a procedure was dis¬ 
approved by the Supreme Court and in that connection, It 
was observed that there is a prima facie presumption in 
favour of the validity of the acceptance or the rejection of 
the voting papers which had been counted. 

In Shashi Bhushan Vs. BalraJ Madhok (3) AJ.R. 1972, 
Suprettie Court, 1251 it was observed that in applications or 
this kind, prudence requires a cautious approach and that 
the allegations in support of a prayer for inspection must 
not be vague or indefinite and they must be supported by 
material facts and a prayer made must be a bona fide one. 
The learned Judges further observed that secrecy of ballot 
is Important, but doing Justice i,- undoubtedly more important 
and it would be more so, if what Is in stake is the Interests 


of the society. These observation* were made in the .context 
of the facts of the particolar case where a serious aUegallon 
was made that the ballot papers were chemically treated and 
It poses a challenge to the integiity and impattialiiy of the 
ElecLion Commission and in the very nature of things, the 
allegation in question can be proved or disproved only by 
Inspecting the ballot papeis. 

The case in N. Narayanan Vs. S. Semmal.ii (4) A.I.R. 
1980, Supreme Court, 206. is a case relating to on application 
for recount. Even in such an application, the principles 
were declared on the same lines namely, that relief of re¬ 
count cannot be accepted merely on the possibility of thqio 
being an error. The allegation must be clearly proved by 
cogent evidence and that tho margin of votes by which the 
successful candidate wa^ declared elected was very narrow 
would not by itself‘ justify recounting by the court and that 
the court must be satisfied that the making of such an 
order is imperatively necessary to decide the dispute between 
the parties. 

In labar Singh Vs. Genda Lai (5) (AIR 1964, SC, 1200) 
Justice Gagendrngadkar, who spoke for the couit, observed 
that the enquiry in every election petition should commence, 
with a prima facie presumption in favour of the validity of 
the votmg papers which hat'c been counted. 

In Rom Sewak Vs. H. K. Kidwai (6) A.I.R. 1964, Supreme 
Court, 1249 the same principles are more elaborately stated 
that the court should bear In mind two conditions before 
ordering inspection namely, that the petition for setting aside 
an election should contain an adequate statement of material 
facts on which the petihoner relies in support of his case 
and the court is prima facie satiifled that m order to decide 
the dispute and to do complete justice between the parties, 
inspection of the ballot papers is necessary. It is further 
stated that inspection cannot be granted to support vague plea* 
or to fish out evidence to support such pleas. A mere alle¬ 
gation that the petitioner suspects of bpllevcs that there has 
been an improper reception, renewal or rejection of votes 
will not be sufficient to support an order for inspection. 

Ihe entire law on the subject is reviewed In Bhabhi Vs. 
Sbeo Govind (7) A.I.R. 1975, Supreme Court, 2117, after 
referring to several earlier cases of the Supreme Court. It Is 
usefid to extract the relevant observations: 

“Before the court can order inspection of ballot papers, 
in an election petition the following conditions are 
imperative. 

(1) That it is important to maintain the secrecy of the 

ballot which is sacrcsanct and should not be allowed 
to be violated on frivolous, vague and indtflnite 
allegations; 

(2) That before inspection ia allowed the allegations made 

against the election candidate must be clear and 
specific and must be supported by adequate state¬ 
ments of material facts ; 

(?) The court must be prima fade satisfied on Ihe mate¬ 
rials produced before the court regarding the truth 
of tho allegations made for a recount; 

(4) That the court must come to the conclusion that in 

order to grant prayer for inspection it is nece.5sary 
and Imperative to do full justice between the parties; 

(5) That the discretion conferred On the court should 

not bo exercised in such a way so as to enable the 
applicant to indulge in a roving inquiry with a view 
to fish materials for declaring the election to be 
void; and 

(6) That on the special fads of a given case sample 

inspection may be ordered to lend further assurance 
to the prima facie satisfaction of the court regarding 
the truth of the allegations made for a recount, and 
not for the purpose of fishing out matciials. 

If all these circumstances enter into the mind of 
the Judge and he is .satisfied that these conditions 
are fulfilled in a given case, tho exercise of iho 
discretion would undoubtedly be proper". 

In Jltendra Bahadur Vs. Krishna Bohari (8) A.I.R. 1970, 
Supreme Court, 276 the same principles are reiterated. 





Jn Jafijit Singh Vs. Kailaa Singh (9) A.I.R. 1966 Supreme 
Court, 773, it WHS pointed out that in dealing with a 
question of inspection of ballot papers, the impoituncc of 
the seciccy of the baUot paper cannot be ignoied, and that 
the statutory Rule.s fiamcd under the Act are sufficient to 
piovidc adequate safeguards for the e.namination of validity 
or invalidity of votes and for their proper counting. It may 
be that in some cases, the ends of justice would make it 
necessary for the Tribunal to allow a paity to inspect the 
ballot bo.xes and consider liis objecdons about the hnproper 
acieptancc oi ilnproper rejection of votes tendered by voters 
at any given election, but, in considering the rcquiiemcnls 
of justice, care must be taken to sec that election pct'lioners 
do not get a chance to make a roving or fishing enquiry in 
the ballot boxes so as to justify their claim that the returned 
candidate’s election is void. 

In Sumitra Devi Vs. Sheo Shanket (1) A.I.R. 1973, Supreme 
Court, 215 the same piinciples are laid down namely, that 
vague and inadequate statements coupled with insuificient evi¬ 
dence and a prima facie ground not having been made out, 
no application for inspection can be ordered. 

Ih Chandra Singh Vs. Shiv Ram (11) A.I.R. -1975, Supieme 
Court, 403, it is pointed out that if the counting of ballots 
are interferred with too ficqnent and flippant recounts, by 
couits, a new threat to the ceitainty of the poll sy.stcm is 
introduced through the Judicial instrument. The seciecy of 
ballot vyhich is of prime importance will be susceptible to 
prying if recount or votes is made easy. A mere surmise, 
even if it is a best sunnise, cannot and should not induce the 
judge to break open the ballot boxes, unless there is a 
clear suspicion or legal lacuna nnlitating against the 
regularity, accuracy, impartiality or objectivity beating on the 
original counting even if the d'ffercnce is microscopic. Of 
coui-se, even if the differenoe is more than niicrosoplc, if ther# 
i.9 a serious flaw or travesty of niles or gross interference, a 
liberal repeal or recount exercise to check possible mistakes 
is a fair exercise of power. 

Suresh Prasad Vs. Jai Prakash (12) A.I.R. 1975, Supreme 
Court. 376 also states same principles that the Election PelJ' 
tion should contain adequate statement of facts on which 
the allegations are founded, that on the basis of evidence 
adduced, allepations must be prima facie established and that 
the Court trying the petition is prima facie .satisfied that mak- 
ing of such an order is imperatively necessary to decide the 
dispute and to do complete and eifective justice between the 
parties. 

Having regard to the principles enunciated In the decisions 
referred to above, I propose to consider the evidence for the 
purpose of satisfying myself whether the inspection of ballot 
papers should be ordered. In case I find that the allegations 
arc not vague and adequate and a .strong piima facie case 
is made out in support of the allegations and it is absolutely 
imperative to do justice between the parties, I shall order 
the petition notwithstanding the fact that the secrecy of 
ballot should be maintained. In this background, I will now 
examine the evidence. 

Issue No. 6 

The following are the admitted facts. The petitioner and 
the respondents 1 to 7 contested for the six vacancies to 
the Raiya Sftbha (Upper Council). The poll took place on 
28-3-1980, The electors aie the members of the .State Legis¬ 
lative Assembly of the Stale of Andhra Pradesh. 292 mem¬ 
bers exercised their franchise. The mode of election to the 
Rajya Sabha is entirely different from that of other elections. 
The relevant Rule envisages casling of preference votes in 
favour of the contestants accoiding to (heir choice. IJaving 
regard to the strength of the cicctois, it was determined that 
if a candidate gets 40.29 first preference votes, he would be 
declared elected in the first count itself. The first resnondent 
filed his nomination as an independent CQndiJ.jfc. Respon¬ 
dents 2 to 6 were set np by the Congress (1) party Res¬ 
pondent No, 7 filed his nomin.ition as an independent 
candidate. The petitioner was a candidate set up by the 
lanala Party, The first and second respondeiRs secured 42 
first prefefcnco votes. The third and fourth rcspondcuis 
got 41 first preference voles. Hence, they were declaretl 
elected in the first count itself, Resnondent No, 5 secured 
40 first preference votes, He fell short of 0-29 first pre¬ 
ference votes (o elect in the first round. Respondent 
No. 6 secured 37 first jnci'eienee vote? and respondent 
No, 7 secured one first preference vote. The pefnioner 
secured 38 first preference votes, fn accordance with the 


procedure contemplated under the Rules, Uie second pre- 
tcrcncc marked in favour of the returned candidates, start¬ 
ing from the one who got the maximum votes transferred 
to the candidatca in whose favour the second preference 
were marked. As a result, the fifth respondent go^ elected in 
the second count. Thtn, there remained in the field the 
petitioner the sixth and seventh respondents, Even after ail 
the surplus votes were transferred, neither the petitioner 
nor the sixth and seventh respondents secuied the required 
quota for being elected. Then the seventh respondent who goi 
the least number of votes was eliminated. Ibcreaftei, the 
contest was mainly between the petitioner and the sixth 
respondent. The elimination of the seventh respondent did 
not add to the number of votes secured by the petitioner or 
the sixth respondent. At that stage, according to the counting, 
the sixth respondent secured 39.5 first preference votes includ¬ 
ing the surplus transfericd while the petitioner secured 38.5 ; 
such votes. 5o the petitioner was eliminated and the sixth 
respondent was declared elected. 

Jn this Election petition, iho brunt oi attack on the ele¬ 
ction of respondents 1 to 6 is that about 13 votes (I me 
the w'ord ‘about’ because the petitioner himself is not 
precise) were void, that they were imporpcrly received due 
to which the result of the election was materially affected. 
This is one of the ground” on which an election can be set 
aside under Section 100{lKd)tiii) of the Act. According to 
the petitioner, one of the ballot papers in which the figuic 
1 indicating the first preference in favour of a con- 
tc.stant was not marked at all. Notwithstamling the same, 
the ballot paper was declared as valid and it was counted 
as a first prrfercnco vote in favour of the sixth respondent 
Swami Naik. In para 6 of the petition, it was alleged that 
the Returning Cfflcer while separating the valid ballot 
papers from the invalid ones, considered this ballot paper 
a.s an invalid one and showed it to all the candidates and 
their agents, that when it was about to be declared, one of 
the assistants of the Returning Officer stated that there was 
sonjething like a trace mark showing first preference In 
favour of the 6th respondent and that the Returning Officer 
accepted it as a valid ballot paper containing a first pre¬ 
ferential vote in favour' of the sixth respondent, overruling 
the objection. The respondents 1 to 6 denied all the allega¬ 
tions m the Election Petition in general, in their wiitfeii 
statements. Respondents 3 to 6 on whose behalf a common 
wxltten statement was filed denied all the allcgalicns in 

respect of this vote It was stated that the Returning 
officer never considered the said vote as invalid and that 
the Returning Officer dednicd this ballot paper as valid as. 
it contained the figure 'T ind’eating the first preference in 
favour of the sixth respondent and that, therefore, there 

was no doubt whatsoever that the first preference was cast 
in favour of the sixth respondent. They further stated that 
the petitioner never raised any objection nor did the Re- 
turnning officer overrule any objection, as no objection was 
raised at all. I support of this allegation, the petitioner cx- 
Brair,ed hknsclf as P. W. 1 in addition to P. Ws,/2 and 4, 
P. W, 1 is the petitioner himself. He is on advoc.tle prac¬ 
tising in the High Court for over 33 years. In his evidence, 
P. W. I stated that the Returning officer scrutinised all 
ballot papers, separated the valid ballot papers, keeping 

aside about 17 or 18, that he circulated the said ballot 
papers aS he considered that they are either invalid or 

doubtful, that he circulated 10 votes which he considered 
as Ipvalid as they contained some writing and all the 

candidates agreed that they were invalid, that thereafter, 
he took out one ballot paper and announced that there 
was no first preference vote marked on that ballot paper, 
that it was shown to all the candidates and the counting 
agents, that the ballot paper contained the other prefe¬ 
rences 2, 3, 4 and 5 marked that he and the other count¬ 
ing agents also opined that there wto no figure ‘1" indicating 
first perference and that after it reached the end, one 
of the assistants of the Returning Officer took the ballot 
paper, examined it in the light and said that there was a 
arace mark opposite to the rianie of (tie sixth respondent. 
So. he took it to the Returning Officer and the Rctuinins 
Ofilcef thereafter said that there was some mark of a trac¬ 
ing nature and courded it in favour of the sixth respon¬ 
dent, overruling hk objection. He was cross-examined- at 
great length by all llie respondents. p.attlc'uJaily, resnon- 
dents 3 to 6. P, W. 2 Is the son of the petitiorjcr. He is 
also an Advocate practising fn the High Court. His de¬ 
position is slmilir (o that of P VV. I that the Returning 
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Officer separated 17 ballot papers and declared the rc- 

mnininfi ns valid, that out of the 17 ballot papers, he cir¬ 
culated 10 saying that they were invalid, that all the candi¬ 
dates and their agents agreed that they ware invalid and 
hence they wer» declared as invalid, that ho circulated one 
ballot paper which did not contain any mark indicating 
the Ilr.st preference, that he and other who were sitting 
there did not And the first preference being marked in 
favour of any candidate in that ballot paper and that at 
the end, one of the As.si5tant Returning Olficers examined 

the ballot paper in liglit and said that there was a trace 

mark opposite to the name of the sixth respondent, that 

the returning officer accepted it and declared it as a-valid 
ballot and counted Jt in favour of sixth respondent. P. W. 4 
also supports the version of P. Ws. 1 and 2 in this regaPd. 

He tvas formerly a member of the Janata Party and con¬ 

tested from Ongole Constituency as a Janata Party candi¬ 
date in the elections held in the yeiu- 1977 and got de¬ 
feated. He was also once an Advocate and now a Mem¬ 

ber of the I.egislative Assembly. He adtpiis that he actively 
canvassed for the petitioner in this election. At present, he 
is a member of the Bharatiya Janata Party after the Janata 
Party splitted in the year 1977. He deposed that the Re¬ 
turning CMficer ucrutinised all the ballot papers and separa¬ 
ted 17 ballot papers and declared the others as valid and 
out of them 10 were declared as invalid as there was no 
objection by anybody. Later, one ballot paper wus circu¬ 
lated saying , that there aws no first preference in favour ot 
any candidate, that after examining the same, it was sent 
back to the Rctiurning Officer and before he announced 
that the vole was invalid, the Assistant Returning Officer 
who was by his side said that there «'as a .small mark in 
favour of Swami Nalk (Respondent No: 6) and that the 
petitioner objected to ft. but the Returning Officer declared 
it as valid and ultimately counted In favour ot the sixth 
respondent. Thus, excetrt for some minor discrepancies 
here and there, their evidence is the same. As against this 
wo have the evidence of R. Ws. 1 to 4. R. W. 1 is the 
sixth respondent in who.se favour, this vote was counted 
as a fir.st preference vote. He is a candidate set up by 
the (3ongrcss(l) Party. In his evidence, he stated that 
after scrutiny, 10 ballot papers were declared ns Invalid by 
the Returning Officer, that one ballot paper was shown to 
the candidate and the agcnla who were present, that the 
said ballot paper contained figure ‘1' whicli was visible to 
some extent and not vi.siblc to the remaining e.xtent, that 
there was a tracing mark towards the end, that no one 
objected to the declaration of this b.-rllot paper as a valid 
one and since the first preference vole was marked as 
indicated by figure ‘T opposite to his name, the Rctmn- 
ing Officer had counted It as a first preference vote in his 
favour R. W. 2 an M.J,.A. 3, bclonring to the Congress (T) 
Party and was an Lx-Minister. He deposed that some 
ballot papers were circulated, that one Of such ballot 
papers contained figure ‘1’ partly in ink and partly in a 
trace, that no one raised any objection and th.tt the Returning 
Officer declared it as valid. This is all the evidence on thii 
point. One thing is clear that the evidence is highly in¬ 
terested on both sides. P, W. 1 being the petitlone.- him¬ 
self, P. W, 2 being his own son beside* the election 
^gent of the petitioner and P. W. 4 was once a member 
of the Janata Party on whoso ticket the petitioner now- 
contested in the election. He is now in the Bliarn^a 
Janata Party. He is the election agent of petitioner. The 
respondents wiinesies f and 2 arc equally interested. R. 
W. 1 is no other than the v'xth respondent himself and 
R, W. 2 is a silting M. L. A- belonging to the Congress 
flj Party wfho set up respondent No, 6 a,s their candidate. 
From the evidence, it Ls Clear and it is also admitted that 
both sides contested for this election on party ba,si8 and 
each party was keen to see that th© candidates set up by 
their part get elected. The allegation in the election peti¬ 
tion i.s that a ballot paper which did not contain figure T’ 
at all was not only declared as valid contrary to 
Rule 73<2)(a) but the vote was counted as a first prefe¬ 
rence vote in favour of the sixth respondent. The question 
is one of pure fact whether the ballot paper contains ths 
figure T’ at all against any of lhe candidates. This allega¬ 
tion goe,s mainly against the Returning Officer because it Is 
the. Returning officer that scrutinises the ballot papers under 
Rule 73 and separate the ballot papers which he considers 
valid from the invalid ones after giving . rc.a'xms -in care 
of b.illot p.apet,s rejected, The‘Rctutnlng O fficer is not made 
as a party to the election petition nor wni.s he examined 


as a witness by either side. There Is no whisper or allega¬ 
tion againsi the Returning Officer either by the petitioner 
(P. W. 1) or P. Ws. 2 and 4 that he w-as partial or biased 
in favour of any candidate either for personal reasons or 
lor political reasons. On the other hand, it is stated by the 
learned counsel for the petitioner that he is not making an 
allegation against the Keturning Officer about his honesty 
or Integrity. Whether the ballot paper contains figure T’ 
hr respect of any candidate or not is a question to be de¬ 
cided by a look at the ballot paper. It involves no interpreta¬ 
tion. Iheretore, unless the Returning Officer is biased or in- 
terc.stetl in any particular person for tiny reason, he docs not 
declare it os a valid ballot paper, ft is the case of the 
petitioner that he objected to it on the ground that the 
ballot paper does not contain the figure T’ and is therefore 
liable to be rejected under Rules. Hence, it is not a case 
where the Returning Olllcer is not aware of the fact that 
such a ballot paper has to be rejected if it does not con- 
. tain the figwe T’ as invalid. No doubt, the respondents 
denied that the petitioner hau objected to it but nevertheless, 
f lake the case of the petitioner himself. All the three wit- 
nc.sses iv~, P. Ws, 1, 2 and 4 say that the petitioner him¬ 
self. All the three witnesses i.e., P. Ws. 1. 2 and 4 say that the 
petitioner raised an objection orally and in these circums¬ 
tances, I do not think that the Retturnlng Officer would 
have declared this ballot paper as valid nvitwithstandJng 
the fact that It did not contain the figure indicating first 
preference against any candidate. It is significant to note 
that in a case of this type where the conduct and proce¬ 
dure is scrioii'iy objceiionablc, one would expect the 
petitioner to file a written objection then and there. It is 
a very serious objection because if what is not in existence 
Is mentioned as if it is in existence by the Election Otficer, 
tioned as if it is in existence by the Election Officer, there 
there is no sanctity about any election and the election is re- 
diKcd to a farce. 

The court should be reluctant to lend quick credence to 
any allegation which leads to an inteience of partiality at 
counting officials or Returing Officer. As it is pointed out 
often “what is more important is the wurviva] of the very 
democratic jnstilirtions on which our way of fife depends. 
(Vide Chanda Singh Vs, Shiv Rum) (13) A.LR. 1975, Supreme 
Court, 403. 

That apart, if we closely c.samine the evidence of the 
pclitioncr’s witnesses themselves it appears to me that this 
ballot paper was circulated as figure- T' was not as clear 
as in the other ballot papers. Even according to the peti¬ 
tioner, 10 ballot papers were declared as invalid and there 
was no objection by anybody. According to the petitioner, 
this ballot paper was also circulated. From the evidence, 

I get the irapres-sion that this ballot paper -was circulated 
as the mark was not distinct as in the other ballot papers 
because R, Ws. 1 and 2 tilearly stated that half of the 
mark was clear and the other half was something like a 
trace, ft must have been circulated by the Returning Officer 
only with a view to satisfy the candidates that there is the 
figure though, it was not so clear as in others and a por¬ 
tion of it was like a trace. Otherwise, if there was no 
figure at all. I_do not think that the petitioner who is 
a senior Advocate and P. W. 2 who is also an Advocate 
and P.W. 4 who is one of the leading members of the 
opposition party would not have kept quite without 
putting a written objection. Though the Rules do not 
require that as written objections should be filed, they do 
not prohibit writtep objections being filed. Further, they 
could have also asked the Returning Officer to put this 
btdiot paper in a separate sealed cover as there was a 
serious objection for reception of such a ballot paper. 
Whether the Returning Officer would have accepted that 
course or not is a different malter, but it would be the 
natural conduct of any person in such a situation to have 
a-jjeed the Returning Officer either to note the objection 
in writing or to put that particular ballot paper in a 
sealed cover «o that the allegation cun he proved tit later 
stage, if necessary. Moreover, P, Ws. 1 and 2 say that 
after the ballot paper was circulated, Ibc Assistanl. Return¬ 
ing Officer examined it in the light and then said that 
there was a mark of figure T’ perhaps there was not so 
much of light at tlie place where the Assistant Returning 
O.'ficer seen the ballot paper, Wlien the Assislan: Return- 
iiip Officer reported to the Returning Officer that there is 
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6guio ‘1* <Wfl would cipea tha petitioner to requert the 
ft.cmnung_ Officer to. re-examine the ballot paper and 
^bow it once agaia to him and bis election, agents for the 
purpose of satisOl^* thcmselvca whether what the Assis¬ 
tant Retumins, officer has stated is true or not, Instead of 
tliat, P.Ws. 1. 2 and 4 merclji say that after the Assistant R«- 
tumins ofilcer said that there is a mark, the Returning 
officer had accepted it. The petitioner nowhere stated that 
he asked for re-examination of the ballot paper or that 
the ballot paper should be again, shown to him or to his 
agents. In view of this, I find that the ballot paper con¬ 
tains the figure T’ and hence not invalid. Iij this context 
it is also necessary to mention that Rule 82 cf the Rules 
provides that any candidate or his election a^ent in his 

absence, may, at any. time during . the counting of the 
votes, either before the commeneement or after the com¬ 
pletion of any transfer of votes, request the returning 
officer to re-examine and re-count the paper of all or any 
candidate and It is obligatory on the Returning officer to 
forthwith reexamine and re-count the same. When such 
a right is conferred on the candidate to ask tlio Returning 
officer to re-examine the ballot papers at any stage and 
re-count the papers, it is rather curious why the petitioner 
did not make such a request when the vote was counted 
in favour of icspondent No. 6. According to the peti¬ 
tioner, an oral objection wa.s raised at the time of scrutiny 
of the ballot papers. It Is not as though the petitioner is 
not aware of Rule 82 of the Rules. Being a leadlug Advo¬ 
cate, he Is well conversant with the Rules ami is his evi¬ 
dence when he was asked about this aspect, he staferl that 
he did not ask for any re-examltration or re-count because 
his objection was not that there was any incorrect count¬ 
ing but with regard to the validity. Tn tJio context of the 
present objection, vk,, whether a particular figure exists in 
a ballot paper or not, the petitioner had got every right 
to ask th® Retundng Officer to re-examine it once against 
any stage irvcluding the stage of counting the same in 
favour of a particular candidate. Mr. R. Dusaradharami 
Reddi, the learned courcel for the petitioner contended 
that the objection that is contemplated under section 82 is 
only with regard to re-count and not with regard to the 
validity of any ballot paper, tt the stage of counting he 
submits that the objection can only be with regard to 
transfer of vote.s and that the only occa,sion at which an 
objection regarding the validity of .a ballot paper can be 
raised is at the time when the Returning offler feparalcs 
the valid ballot papers from the Invalid ballot papers 
under Rule 73 of the Rules. I do not agree with this sub¬ 
mission in view of the wiile language used in Rule 82(1) 
W'hich is as follow.s. 

f2) X X X X ,x x 

"Anny candidate or, in his absence, his election agent 
, Or counting agent may, at any time during the 
counting of soles, cither before the commence 
ment or after the completion of aniy transfer of 
votes (whether surplus or otherwise), request the 
Ketumiiig officer to re-examine and re-count the 
poper.s of all or any candidates (not being papers 
.set aside at .any previous traasfer as finally dealt 
with) and the Returning officer shall forthwith re¬ 
examine and re-count the same accordingly. 

It is common case that this ballot paper was put into the 
tray allotted to the responJant No. 6 and (ho vole was 
counted as a first preference vote in favour of the sixth res¬ 
pondent. Tt was open to the petitioner to a.sk the Returning 
officer oven at the time of counting to re-cxaminc the ballot 
paper once again and to re-count the same in the light of the 
dcci.sjon after re-examination. But no such reque.st was made 
at that stage. Iji these cii-currstanccs. 1 am unable to hold 
that the brJIot paper did not contain the figure- T or that 
it was improperly received or counted in favour of the rixth re¬ 
spondent. There is absoultely no necessity to open the ballot 
boxes for the purpose of examination of this ballot paper 

as no ca.se Is made out in this re.gard. A faint attempt tvaa 

made at the. time of arguments that even if there is any figure, 
it w:i,s not marked with the article supplied for the mtrpose. 
This arugment is wholtv devoid of any .siiKsfnnce It is the 
contention of the petitioner that theio was no figure at all 
on the ballot paner in which case, the Question of mark¬ 
ing the figure, otherwise than with the article supplied does 
not arise. There is no foundation for this argument in the 
pleadings and in fact, this argument runs eontr.aiv to the 

pleadin.gs; for is there any evidence in this regard, There i. 


qvidcncc, to bo.w tlmt somft poitldn of tbo figura atita 
end is like a trace and it does not mean that It is iriirkcd 
otherwise than with the article supplied, ft ,is a Dolnt argued 
for the first time which is neither supported by pleadtuga 
nor evidcoce besides being contrary to the ease of the peti- 
tioiicr. ' 1 therefore, hold that no ballot paper in Which figure 
T’ is not marked is declared as valid. The alleged ballot 
paper was valid, properly received and rightly counted in 
favour of Ilespojident No, 6 Hence, I hold issue No, 6 in 
favour of the respondents, 

ISSUE NOS : 8 AND 9 

It is the case of the petitioner that in one of the ballot 
papers, all the figures indicating the preferences were marked 
outside the place allotted for marking preferences and in that 
particular ballot paper, the first preference was marked in 
favour of the fourth respondent Smt, Roda Maistry. The 
petitioner alleges that the figures were so placed by the voter 
with a view to seive the purpose of identification. The peti¬ 
tioner further alleges that he rajsed On objection apainst the 
receipt of tWs vote on two grounds that the vote is void as 
the marking wa.s contrary to the Rules and It served the 
purpose of identification. (Pant 9 of the Election Petition), 
He further alleged that in about five ballot papers though 
the first preference was marked in favour of only one candi¬ 
date, the subsequent preference viz., 2nd. 3rd, 4th and 
5th were marked in favour of more than one candidate. 
These ballot papers were declared and received as valid 
inspite of an objection raised by him. that they arc void being 
contrary to the Rules nnd that they served the purpose ot 
idemiflcalion. The case of the petitioner in general with regard 
to the identification is that as there was a keen contest, at 
least for one vacancy some of the voters belonging to Cong¬ 
ress (1) Party w'ere instructed to vote in a manner by 
which they could be idonlified in order to make sure that 
they voted for the candidate for whom they were allotted 
instructions were given to some congress (I) M.L.As. to 
mark the first preference for the c.'indidate for 
whom he-was alloted and the second preference to more 
than one candidate, that some of them were asked to give 
the third preference to more than one candidate nnd similarly 
.some others were asked to put 4th and 5th preferences in 
favour of more than one candidate. There were about 
five such Vote.s and such instructions were given to the Cong¬ 
ress (1) M.L.As. who were siispocled that they would vote 
for the petitioner. According to the petitioner, the Idea in 
giving such instructions was that a p.articnlar voter could be 
identified by the person who gave the instructions or Iw 
the persons who were aware of such instructions to ensure 
that they voted according to (be instructions and in that 
way, it serves the purpose of identification, that the petitionei 
lai-scd an objection e^'en' in resnect of these vote.s but it was 
over-ruled by the Returning officer and they were receivee 
Hs valid nnd counted in favour of the persons in whose favoiii 
the first preference was marked, Thc.se six votes, accordln; 
to the petitioner, should have been declared as invalid as the) 
.served the purpo.sc of identification besides being contrary tc 
the Rules. (Pant 5 of the Election Petition). These allcgn 
tions were denied by all the respondents. The first nnc 
second respondents stated in their written statement tha 
neither the Chief Minister nor the then Revenue Ministei 
pave any .such directions or instructions to vole in any parti 
cular manner and that no objection was made by the petitlonc 
Or bis agent to the receiption of any votes on any grounc 
whatsoever at the time of election or counting. To the .sana 
elfect is the written .statement of the second respondent, Res 
pondents 3 and 4 besides denying the allegations in r!eiier.a 
slated in Psras 7 and 11 of the WTitten statement that n< 
Member of the Legislative Assembly was in.structed or askei 
to vote in a manner by Which they could be identified, 'fTiei 
snccifically denied that anv M.I,.A, was asked to ca.st th. 
first preference in favour of one c.sndidafe and the. .subsequen 
nreferences for more than one candidate. They averted tha 
ihc allcgation.s are devoid of paiticulars. According to them 
the election was conducted in accordance with the Act aiu 
Rules and afi th» votes received an.) counted in favour of th 
respective caiididales arc valid and none of then-, is voh 
for anv rcasoil. P.W. 1 in hl.s evidence. Ins stated that fh. 
roneif.ss tn P-irty had .-i strenirth of 249 on tin date o 
electi.in. that 45 votes were allotted to each of the "rc.s 
nondenfs 2 to d and the balance of 23 votes tone membe 
Wad no right of vole due to the iniuiictlou granted bv thi 
■Siroieme court) W'cre .allotted to the first resnoiuleiit whi 
lo .supported by (he Conqress fj) r.irty, that there was ; 
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strong mmour that one of the cmididatcs set’ up by the 
Conoress (I) Party would be defeated in the ckction as the 

first respondent, though filed his nomination ns an mde^n- 

dent candidate, was strongly supported by the then <-hiet 
Minister and the Revenue Minister would sorely win and that 
the petitioner had a great chance of winning and it was strong¬ 
ly rumoured that he would win and sensing the danger the 
then Chief Minister and the Revenue Mlmster took, the matter 
seriously and called for some of the Congressdi M.L.As. that 
were likely to vote for the petitioner and threatened them that m 
case they do not vote for the candidates for whom they 
were allotted, they would be expeUed and that they would 
ODcn the ballot boxes and find out whether they had voted 
in accordance with the instructions and thereirfter, aome of 
the Congress (1) M.L.As, informed hta, P'W.-4 and P-W-2 
that they were suspected by the then Chief Minister and the 
Revenue Minister that they would vott for hiiTi snd that they 
were thinking in terms of directing such members to vote 
in a particular manner, so that they could be ideritifled At a 
later stage, the petitioner says that he was so informed by 
P Ws 2 and 4, thongh in the beginning be stated that those 
M,L.As. infoimed him directly. He further says that one 
Minister was put in charge of each of the six respondents, 
that particular Minister gave instructions to the 
allotted to the particular candidate on the night of 27tm 
that the candidates w'crc given slips ns to the manner m which 
they should exercise their first preference. Some of them 
who were suspected to vole for him (the petitioner) were 
given .special instructions to vote in a peculiar manner so 
that they could be identified whether they have voted In 
accordance with such instructions, one voter marked the 
piefercnces not In the space allotted for marking but outside 
Hk spucc by tbe side ^f fho iiQoic of the' cfuididute so thst 
ho could be identified as having voted as per the allotment 
and instructions. Similarly, there were five votes where 
the first preference was marked in favour of only one candi¬ 
date, but the subsequent preferences were marked in favour 
of moic than one candidate and that this also served the 
poipose of identification. He was cross examined at great 
length by the respondents. In the cross-examination, he 
Stated that he does not like to mention the names of the 
persohs who were suspected by the Congress officials that 
they would vole for him even though they were Members 
of the Congress (I) Party, that he had no personal knowledge 
about the instructions given by the then Chief Minister and 
the Revenue Minister, that he did not implead their, in the 
Election Petition as he has not alleged any corrupt practices, 
that he did not file anv wiitlcn objection with regard to any 
of these votes. He denied the suggestion that it waj an 
after thought. He admitted in the cross-examination that 
before the election, he did no* know that any instructions 
wcie given to anv M.L.As. to exercise the first preference 
Jn favour of the candiadle to whom he was allotted and the 
subsequent pieferences to more than one candidate, that 
he leaint it only after the election through some ( ongress(I) 
M.L.A.S. and that the same thing is true with regarit to 
maiking of the pieferences outside the space shown against 
the eandid.atc. He stated that the persons who were instruct¬ 
ed by the then Chief Minister and Revenue Minister to vote 
in a paiticular manner came to him and informed him. 
P,W.2 also stated that he came to know that instructions were 
given to some of the M.T .As, to vote in a particular manner 
so that they could be identified and that about five people 
were asked to give first preference, in favour of a 
candidate for whom they were allotted and the subsequent 
preference in favour of more than one candidate so that 
they could be identified. He also staled th.at one. ballot 
paper contained Marks of preference outside the space meant 
foi maiKiiig preference and that the pclilioner raised and 
oral objection which was rejected and in that particular vote, 
the first preferenee was cost in favour of the fourth res¬ 
pondent Sml, Roda Mistrv. In the cross examination he 
stated that he cannot say how many Congress (I) M.L.As. 
nroniised to vole for the petitionci but there was a change 
in the attitude of some of the M.L.As. after instructions 
were piven by the concerned ministers and that the said 
M.l .,'Vs. infoimerl him that they cannot vole in Lavour of 
the pciithuicr in view of the specific in.strtictions given to 
fh'-ni. He also staled that hg did not reauesf the Returning 
Oflicei to relnsrect the ballot panels as the hoi.- thing was 
done in n creat hurrv. He denied the supfieslion that even 
an oral objection vvas not raised. He stated in the cross- 
examination that he v as making some notes when the 
votes were transleried and in th.at noties, there was no 


mention, about any objection being raised by th® petitioner. 
P.W-4 also stated in hia evidence that a lot of cauvasaing 
was done before the elections, that one Minister was put 
iu-changc of each .of the six respondents, that at the time 
when the election was approaching, there was a.change in the 
attitude of some of the M.L.As. who promised their votes 
to the petitioner, that they expressed their inability as 
a result of the soitjc pressure, that this was two days before 
tfio election, that one vote containeid a marking outside 
the place allotted for making, that the petitioner objected 
that it was • invalid, that Shri Amaranadha Reddy, who 
was the coimting agent of the fourth respondent stated 
that it was a valid vote as the intention of the voter 
was clear and the Returning Officer declared the vote as 
valid and counted in favour of the fourth respondent Smt. 
Roda Mistry. and that about five votes contained the 
first preference in favour of more than one candidate. He 
says that ho saw only two or three sucfi papers. He also 
states that the petitioner objected in respect of these votes, 
that one Venkata Ramayya, the Secretaiy of the Congress (1) 
Legislative Party wh'o was present at the time of counting, 
stated that the votes are valid and they must be declared 
as valid and that the Returning Officer accepted the conten¬ 
tion of Shri. Venkata Ramayya and declared them as 
valid and he did not protest as the petitioner had already 
objected. He further stated that no wiitten objections were 
fieli In the cross examination, he also stated that he has 
no personal knowledge about the instructions to the 
Congress (I) M.L.As. and the way in which they were asked 
to exercise their votes.. He stated that opposite to the name 
of the candidate, there arc two parallel lines in between 
which the irarking has to be done and that In one case 
the marking was not made within the space intended for 
marking, R.W.l who is the sixth respondent, Iq his evi¬ 
dence has deposed that all the allegations made in the 
petition are false, that the then Chief Minister or the 

Re\eni.>e Minister never threatened or instructed the 

Congress (I) M.L.As. to vote in a particular manner, that 
it is true that 45 voles were allgtted for' each of the five 
candidates set up by the Congress (I) party and that the 
other members were to vote in favour of the fii-st respondent. 
He emphatically denied that any instniction.s v^ere given 
to the Congress (1) M.L.As. to vote in a particular manner 
with a view to identify them, He also denied that the then 
Chief Minister said that they would open the ballot boxes 
and see whether the voters have voted according to thii 
instructions, He .stilted that at the end, ten ballot papers 
which were declared as invalid and two more ballot papers, 
were circulated in which the figure ‘T was visible and 
Ihcic. uas a trace at the end and another brllot papei which 
contHincJ the picfercnco just opposite to the name of the 
candidate.s. Both the v.^lC8 were declared valid. When he 
was in the witnc.ss box, a model ballot paper w'as shown to 
hitr which contains a line under neath the name of the 
conlcst.'ints, Of cour.se., R.W.l stated that he cannot say 
whether the ballot paper that was supplied at the election 
was similar to the said ballot paper, but he stated that 
in the said ballot paper, preference was marked on the left 
side of the vertical, line but opposite to the name of the 
candidate. The petitioner has not objected to the recenlion 
of that vote on Ihc giound that it was invalid. He denied 
th.it Ministers gave dinners on the night previous to the 
date of the election to the M.L.As. at which instructions 
were given. He also denied that the then Chief Minister 
and the Revenu'c Minister have actuallvi canvessed for anv 
of the candidate.s. R,W.2 also deposed that in one of the 
ballot papei s, the niefcrcnce was marked on the left side 
of the vertical line but the mark w.is put opposite to the 
name of the candidate and that he docs not remember 
whetber subsequent preferences were nut on the right or left 
side. He staled that no ballot paper containing second 
and third pieferenco In favour of more than one candidate 
W'as circulated. This is all the evidence we have about these 
six ballot papers, d'he petitioner both in his petition and 
in his evidence has merely stated that the preferenee was 
not matked in the space meant for maiking. Excepting this 
■Stiitcn'cnt, he does nol sav how the mark was placed. On 
the other hand, in his evidence, he admits that the murk was 
placed by the side of the name of the candidate. P.W.2 
also savs the same thing viz., that the niaik was placed 
outside the space and P.W.4 repeates it. But. neilher P.W,2 
nor P W.4 iiist like P.W.l do nol sav that the mark wks not 
placed bv the ‘idc of the name of the candidate. The 

obiection was undci Rule 73, On the other hand. R.W.l 
stated that there is a vortical line after the name of the 
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canJid.itcs and the maik uas put opposite to the name of 
the cuiuhJ.ito on the lelt side of the \eitic.il Jinc. 
R \\ 3 also sass the s ime thinp hjoni (lus eMilencc, it 

IS deal riiat the halloL papei eontuins the names ol 
the contestants up the lelt.side that iheic is \eitic!il Tine 
fhcitafter tiiij two lines weic diaw'u to enable the voters to 
mark Ihcii pierciences in ordei to avoid any douht v\hclhci 
the rnai k was foi oandicinto ‘A’ or ‘B’ ns there were 8 
candidates in the frav T have gone thioiijjh the Reniesenta- 
tion of the people Act and the Rules and the Notifications 
I do not find that any pai licclar form is prescribed for 
a ballot papei In fact, I asked the counsel on l>oth sides 
as to whether any paiticulai form was pi escribed for a ballot 
paper and they stated that there was no such paiticulnr form 
But. fiom the evidence of R Ws 1 ..nj 4. it appi ars that 
after the names of the candidates. Ihcic is a tertical line 
and in that ballot papei, the markinpr was done on the 
left side of the vertical line bnt opposite to the nnine of 
tha canidate. Thero is no speeihe evidence on the side of 
the petitionci to show wheie exactly the maikinfl was placed 
in the impugned ballot papers Fiom. the evidence of R.Ws. 

1 and 2, it is dear that the irnrking was done on the lett 
side of the vertical line opposite to the name of the candi¬ 
date, From the evidence T cot a cleat rictiiic of the markinc 
and that I propose to illustrate it bv a diagiam 

Nimo of the contestant Piel'crcnce 

Maikcd 

* I. I 


2 2 
J ~ ' T 


4 4 



7 ' ' 7 
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whom he wishes to vote in the fltst instance; 
and 

(b) may, in addition, place on his ballot papei the 
figure 2, Ol the figures 2 and 3. or the figures 
2, 3 and 4 and so On in the space opposite the 
name of the othei candidates in the order of his 
prcfei ence". 

A pciLsal of this Rule makes it clear that the figures 

should be maikecl in the space opposite to the name of the 

candidate As long as the figure is marked opposite to 
the name oL the candidate, it cannot be said that it is contriirv 
to Rule 374 (2), The vertical line referred to in the evi- 
deuce of R.Ws. 1 and 2 is only made for the puipose of 
convenience of the voteis, so that there may be some dis- 
t.mce between the name ot the candidate and the matking 

lo avoid any confusion or doubt, RiU, as long ns, the 

intention of the voter with regaid to the piefeienco which 
he wishos lo give is clear and iinambigiioils, no b.illot paivcr 
Ol vote can be declaretl as invalid or void or that it cannot 
be said that if was improperly icceived. Rule 73 (2) enume- 
late the gmunds on which a ballot paper can be declared 
us invalid. It contains as many as five clauses. They are as 
follows ■— 

A ballot papei shall be invalid on which 

(al the figure 1 is not marked; Or 

(bl the fignies 1 is set opposite the name of more 
than one candidate or is so placed as to render 
It doubtful to which candidate it is intended 
to apply; or 

(c) the figure I and some other figwes are set opposite 
Ihi name of the same candidate; or 

fd) there is any mark or writing by which the elector 
can be identified; or 

(e) there is any figure marked otherwise than with 
the article supplied for the purpose; 

Piovided that thi,s clause shall not apply to a postal 
ballot paper • 


In fact, the ballot paper that was shown ty R.W.l when 
he w.as in the witness box which is not exhibited in the 
case docs not contain the veitical line It was mentioned at 
the arguments that it la a model ballot paper circulated 
to voters before the election to tell them where to nlaca 
the mark R.W.l in his evidence slateil that the preference 
was indicated on the left side of the vertical line but opposite 
or by the side of the name of the candidate The ob¬ 
jection of the petitioner i? two-foki, that the picfcicnce out 
to have been made on the light side of the vertical line. 
Hence the ballot paper '■houlj have been declaicd as invalid 
and secondly, the muiking was so placed for the purpose of 
identification I will consider the fiist objection first. Firstly, 
Iheie is no specific evidence on the side ol the pctitionei where 
exactly the marking wiis placed, but from the evidence of 
R.Ws 1 and 2 it is seen that the pieference wcic marked on 
tlio left side of the vertical line but opposite to the name 
of the candidate. It is not case of the petitionci that mark¬ 
ing was placed in such a way that the intention of the votei 
was not cleai or that it was doubtful whethei he has voted 
for X Ol Y Ol Z and that the objection is that it was not 
placed in the space opposite to the n.ime of the candidate. 
Thcte IS no paiticular form piesciihcd for a ballot papei 
the veiticnl line is m.aiked only fui thi- piirpiisc of convem 
envc of the voters so that they may not place the niiiks In 
such .1 Way us to make it difficult or doubtful to say fm which 
c.indid.itc they cxcicised thcii ft.inchisc 'I hat is ,ill (he 
purpose of having .i vertical line. Meiciv bee iuse iht mailin' 
is placed on Ihc left side of the veitical line, tla' ballot papei 
cannot be icjected on the gioiind that if is either void oi 
invalid It is not conliai to any Rule The leained counsel 
for the petitionci lefieil upon Rule tn of the Rules and Rule 
37Af2’) which is m.irk .innliuil'K ih'<iioiis (, i’i ' i 
'sabh.i which is .v follows - 

“\ii elccloi ill L'iviiig 111 , vok 

till shldl pl.ici On his hallol n.inti the fien-e m ffin 


Provided tuilher that where the Returninj} Officer is 
satisfied that any such defect as is mentioned in this 
clause has been caused by any mistake or failure 
On the part of :i Piesiding Officer or Polling Officer, 
the ballot paper shall not Isc rejected,. merely on 
the ground of such defect". 

None of the clause.s mentions that any ballot paper where 
the mark is placed on the left side of the vortical line of 
the ballot paper, shall be declared invalid. Rule 56 of the 
Rules says that a ballot paper shall not be rejected on the 
meie ground that the iraik indicating the vote is indistinct 
Ol made more than once, if the intention that the vote was 
e.xercised ip favour of a particular candidate clearly appears 
fiem the vvay the papei is marked. It is argued by Shri 
Dasaiadh.drami Reddj, the leained counsel for the petitioner 
that this iiile occurs in part V which relates to counting 
of votes in ParliamentaiT and Assembly Constitiiriici-s ami 
it docs not apply to elections to Rajya Sabha which is dealt 
with in parts VI and Vll and in this connection he submits 
th.if pailitimentary conslitiicnLy docs not ■jnclude Rajya 
‘sabha bec nisc “P.iiliLimenlaiy Consfituency" as defined In 
S'-elion 2(f) of tfie Representation of the People Act as a 
1 .onstituenev piovided hv law for the uuiposc ot election "to 
till. Hull c of I’eopic But it i-. pc.tinent to nole that Cl 
i|) vd beetion 2 was oriiilted bv \ct 27 of 1056 

In Raghbii Singh Vs Giuucharan Singh (14) AIR, 1980, 
Supicme Court, 1362, Rule 56i2) ivai- spevificallv .ipplicil 
(o a casg of cleclioii lo Raj^'i Sabha. One of the conten¬ 
tions r.iised WHS that the figi'se in the ballot paper vvcie 
t.impcied with and (hat as it was not clear to w'hom pre- 
fcience were c.ist, the ballot p.apers ought to have Ken re¬ 
jected In dealing with this contention Desai, I who spoke 
loi the Court ohseived is follows . 

“In suv h a siditition it was the boiindcn duty of th’ 
Returning Officci at the counting as per the second 
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whom the vote was cast and add iho vote for 
the candidate for whom it was mennt to be. Proviso 
to sub-rule (2) who was that the ballot paper shall 
not bo rejected nlerely on the. ground that the 
murk indicating the vote is indi.stinct or made more 
than once, jf the intention that the vote shall be for 
a particular candidate clearly appears from the 
way the paper is marked... 


It is not open to him to take an easy escape route as 
wa.s contended in this case that once tampering is 
shown, the ballot paper should be rejected as 
invalid”. 

This ts u clear case where rule 36 (.2) was applied to a 
case of R&jya Sabha. But, it was submitted by Shii 
Dusaradharami Reddy, the learned counsel for the petitioner 
that the attention of the court was not drawn to the fact 
that Rule 56 which occurs in part V, has no application 
to counting of vr.tt'S to Rajya Sabha which is governed by 
parts VI and Vll, I do not agiee with this submission. 
It is not possible to ignore the decision of the Supreme 
Court which is the low of the land on'the ground that this 
point was not specifically argued. That apart, the definition 
of Cl. (fj of Section 2 was omitted by Act 27 of 1956. 

Even othei wise, 1 am of the view that so long as the inten¬ 

tion of the voter is clear and unamiblguous, the vote cannot 
be rejected as invalid. Further, the way in which the mark 
is placed, as manifest from the evidence is in no way con¬ 
trary to Rule 37 A which is relied upon by the petitioner. 
The second objection is that the mark is purposely put on 
the left side of the vertical line pursuant to some instruc¬ 
tions given by the Congress (1) Ofllcials, particularly, the 
then Chief Minister and the Revenue Minister so that the 
voter can be identified. There is absolutely *uo evidence 

in suppon of this allegation. The petitioner himself has 

no personal information about all these matters. According 
to the petitioner, the persons who were suspecied to vote 
for him were given instructions to vote in a specific manner. 
He has not chosen to mention the names of the person or 
persons who were suspected that they would not vote for 
the congress (I) candidates or that they would vote for him. 
It is all based on some rumours that such instructions were 
given. There is also no evidence to show to which parti¬ 
cular voter such instnictions were given and that he acted 
according to such instructions was given, that particular 
voter might not have voted according to the instnictions. but 
a different person might have voted on the ground that such 
a thing was perissible. There Is no evidence that ‘A’ or *B’ 
has voted in this manner pursuant to the instruction® given 
by .y’ or ‘Z’ for the purpose of identification. The alle¬ 
gations arc emphatically denied by the respondents. No 
doubt the evidence of the respondents is interested but equally 
mtere.sted is the evidence on the side of the petitioner. I do 
not mean to say that what was stated is not true. But what 
thev stated was based on rumors. What T me.au to .say h 
j'*’ positive evidence in this connection and it 
is all based on wild nimours which are very common in the 
case of elections and no inference, la possible from the mere 
rMrking on the left side of the vcrticle line that It was 
done for the purpose of identification. I therefore, abaolntelv 
see no valid reason to open the ballot boxes for inspecting 
the. particohir ballot paper. 1 find that the ballot paper which 
contained the mark on the left side of the vertical line but 
opimsite to the name of the candidate clearly indicating the 
preierence m faf'our of a particular candidate, is valid and 
It IS properly received. 

Next I come to the other , five ballot papers which ac¬ 
cording to the netitioner. contain the first preference In favour 
subsequent prcfeiences in favour of more 
ban one. person, ft is not the case of the petitioner that 
the second preference wore counted in favour of any person 
After counting the firrt nrefo/eZ 
whose favour it was marked, the vole 
mif' tiren'^-nt subsequent piefoicnce were 

under' the Ri-.l! ^ Procedure is permissible 

1 ”11 ^ disputed. But what the 

learned’ counsel submits is that five MJ.As. As who were 
suspected that thov would cross-vote or vote for the peti- 
loncr. yfio was aet iin bv the opposition parties, were given 
instnictions to vote, in that Particular manner with a vRw 
sene the purpose of identification. As .already observed. 


there is no specific to evidence in this regard. The 
petitioner at one stage says thid these instructions were given 
at a dinner which was hosted by a Minister who was put 
in charge of each of the six respondents. Whicl^ Mipister 
Was put in charge of which respondent and who were the 
persons who were given such instructions is not disclosed. At 
least, the names of the M.L.As. who were suspected lo vote 
lor the petitioner must have been known to the petitioner. 
Neither the names were disclosed nor were the/ examined. 
On the other hand, when specific question was put lo the 
petitioner he stated that out of embaiassment, he docs not 
wish to mcnlion the names of the person to whom the ins- 
trijctiorrs were given. All that is mentioned in the evidence 
of P.Ws. 1, 2 and 4 is a hearsay evidence. No onq was 
present at I he time when the instructions were given, I am 
conscious of the fact that it would oe difficult to get direct 
evidence hut it is equally a serious matter for consideration 
viz., an election to a great institution like Rajya Sabha 
cannot be simply set aside on some rumours that M.L.As. 
were asked to place marks in a particular way so that they 
may he identified. There is also no evidence, that the 
voters who were asked did act in accordance with such 
instructions. Even here, tile petitioner did not put any 
objection in writing, Perhaps he might hiivc objected 
orally. According to him, he objected orally. Perhaps the 
Petitioner himself thought that it was not such a serious 
objection as to put the same in writing. Before parting 
with this issue, I must add that Rulp^ 73(2) (d) ^rc- 
qoires that there should be a mark or writing on the ballot 
paper other than what is permitted under 37-A and that 
the mark or writing should be such that the elector can 
identify because of it, It is not a mere possibility of identi¬ 
fication that invalidates the ballot paper. There should be 
.something more than a mere possibility of identification before 
a vote can be invalidated. Some prearrangement must bo 
proved or the mark is as such a nature that an inference of 
prearrangement may be safely drawn without future evi¬ 
dence. 1 do not mean to say that there must be an actual 
identification of the elector or that there should be actual 
proof of identification before the vote can be invalidated, 
There should be a reasonable probability of identification. 
Hspccially so far as marks are concerned, thev have very 
little value for the purpose of identification and thereforej 
in (he case of marks there must be positive evidence, to show 
that there was arrangement between the elector and the candi¬ 
date to put a certain mark on the ballot paper which would 
lead to his identification. In the case of writing the poel- 
tion. is slightly different and depends upon facts and circum¬ 
stances of each case, such as, the extent of writing, so on and 
so fourth. In the present case, the mark placed on the 
ballot paper is what is permitted under Rule 37-A by the 
mci'c presence of such marks in favour of more than one 
candiJule, it cun never be reasonably inferred that the same 
v\ as done for the purpose of identification. 

It is open to Ministers to canvass fdr candidates of their 
party standing for election. Such canvassing does not 
amount to undue influence but a proper rrse of Minister’s 
ri'iht to ask the public to support the candidates belonging 
to the Minister’s party. It is only when a Minister abuses 
his position as such and goes beyond merely asking for Sup¬ 
port for candidates belonging to his party that a question of 
undue influence mav arise. But so long as Ministers ask 
the electors to vote for a particular candidate belonging to 
hi.s p.arty, it cannot be said that merely making such lequest 
lo the electrorale, the Minister exercise in coercion of 
undue influence, The fact that the ministers request was 
addressed in the form of a whip is also immaterial so long 
as it is clear that there is no compulsion on the electorate 
to vote in the manner indicated, (vide Dr. Anup Singh Vs. 
Ghani (5) AIR 1965, Supreme Court, RIS and Baburao 
Vs, Dr. Zakir Hussain (16) AIR, 196fi, Supremo Court 
904.)) 

Accordingly, I hold that the six votes impugned, as 
statej above, iur not invalid or void and that they were 
P'oncriv received and counted in favour of the re.spective 
candidates correctly. 

Issue Nos. 5 & 7,—It is the case of the pctilioner that 
some of (he ballot papeis contained n purticul.ir letter on 
the reuerse of the ballot paper bv which the voter could 
Ee identified. The allegations In this regard are nractically 
I he same as mentioned in the. previous paragraph.s relating 
lo Issue R and 9 namely, that there was a keen contest for 
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at least one seat and some o£ the Congiicss tl) M.L.As. 
were instructed and threatened by the then Chief Minister 
and the Revenue Minister, that they should vote to a parti¬ 
cular candidate and in a particular manner and onloss 
they would «o, they will be expelled from, the party and 
they would open the Ttallot boxes and sec whether the voters 
have acted according to the instructions (paragraph 4 and 5). 
the petitioner further alleged in the Election petition that 
he has ‘definite information’ that one Lakshminaiayana Reddy 
M.L.A. from Guntur District was asked to write a. letter 
‘R’ on the reverse of the ballot paper and that the said 
l^hshniinarayana Roddy was allotted to respondent No. 5 
S'hri Chennakesava Rao. Such instructions were given Rv 
such M.L.As. who were suspected that they would s'otc for 
the petitioner. This is the allegation in the petition. This 
allegation is denied by all the respondents in their written 
statement and it was specifically stated in the written state¬ 
ment that this is an after-thought that no elector was ashed 
to write any letter on the reserve of the ballot paper nor 
any such letter was written and no objection was raised_ 
by the petitioner either orally or in writing at the time of 
counting, fn support of this allegation, the petitioner a* 
P.W.l in his evidence stated that "some of the voters were 
asked to write a letter on the back of the voting paper to identi¬ 
fy the voter and to see whether he voted as per the allotment 
He deposed that one Lakshminarayaua Reddy M.L.A, he was 
suspected that ho would vote for the petitioner and that 
one Shri Narapa Reddy, M.L.A, Macherl.a was kept in his 
house on (he night of 27th as a guard to see that Lakshmi- 
narayana Reddy docs not change his mind that he came to 
know two days after the election through Mr. Vankuiah 
Naidu, P.W. 4 that Lak.shminarayiina Reddy was a.skcd to 
write letter 'R’ on the reverse of the ballot paper to serve 
as an identification and to make sure he exerrised his vole 
as per the histtuction. He was definite in his evidence that 
this information was disclosed to him by Venkaiah Naidu: 
He further deposed that he ‘‘learnt that there are 5 or 6 
more votes like that where the voters have written a letter 
on the back of the ballot paper. He admitted that he tlid 

not raise a by obieclion lo any one of these votes as it 

is his case that he came to know of this subsequent to the 
date of the election and that he was informed about this 

by P,W, 4 Venkaiah Naidu. He doe.s not say that he has 

seen any ballot paper containing letters on the reverse at 
the time of counting. Thus (he entire evidence with regard 
to these votes is merely based on some rumours and hearsay. 
At the time of counting, the petitioner was present along 
with his three election agents P.Ws. 2, 4 and another. He 
admits that he did not notice any writing on the reverse of 
any ballot paper and it is his case that lie came lo kno'v 
about this subsequently. He says that ‘■‘some" M.L.As. were 
.asked to write a "particular" letter on th'S reverse of the 
ballot paper so that the voler could be identified. What was 
the letter asked lo he written the petitioner dees not know. 
How many persons were asked to write such letters and 
who rhey were the petiliouer doe.s not know. There cannot 
be a moie vague allegation md more vague evidence than 
this. When the particulars are so vague and based on 
rumours, il is neither safe not desirable to act on them. As 
regards the number, the petitioner says that he learnt that 
there are 5 or 6 such ballot papers. It is on this evidence 
ho requests the court to open the baflot boxes and see 
whether there arc any ballot papers which contain any writing 
or a letter on the re erse If this is lo be accepted, it is 
nothing but permitting a roving and fishing enquiry. Firstly, 
there is no satisfactory evidence that any such instructions 
were given by ilny one, cither the then Chief Minister or 
the Revenue Minister or any Minister alleged to have been 
kept in charge of each one of the si,\ respondenis. tn this 
state of evidence, it Is neither desirable nor proper to open 
the ballot boxes for the purpose of inspection each and every 
ballot paper to see whether any letter on the reverse as 
alleged by the petitioner. Time and again and in more than 
oTie case, the Supreme Court held that vague and gericial 
allegations cannot be accepted upon unless specific particiilais 
ate given and inspection of ballot boxes is not peimi.ssible 
for the purpose of fishing out evidence or conduct a roviiu; 
enquiry, In the case of Lakshminarayana Reddv. the peti¬ 
tioner asserted that he is a .good friend of (he rc(itioner. 
He could have examined him, In fad, he is not sure whether 
any ballot paper contained a letter ‘R‘ on the back of it. 
This is jiisi bused op hearsay. That T.ukshminaravana Reddy 
ha.s pill the letter ‘R’ as ner the instructions there is ho 
evidence. The said Lakshminarayana Reddy has not been 
examined. According to the petitioner, he is his close fiiend 


and nothing should have prevented him irom examining hijj). 
it IS argued by Mr, R. Dasaiadhaiami Rcdvly, the Ictuncd 
coun.sel lor Itie peimouor Ujai Tiiksbuiiuaruyaiia Kcudy who 
IS now sitting M.l.tA. of the Congrtss (1> party would cer¬ 
tainly not give evidence in the court ahd theretore, the peti¬ 
tioner who is a cahUidate ot Jahata Party cannot be expect- 
eh to exareiiic ttic said Lakshminarayana Reddy. May be it 
IS liue but in the absence of any positive evidence, I am hiit 
inclined to hold tnat Lakshminarayana Reddy was either 
asked to write letter ‘R’ on the rcveisc of it or that he 
acteu m pursuance of the said instructions. The petitioner 
specifically admitted m his evidence that he had no pchsonal 
knowledge about the ihsiriictions given to Laksliniinaiayana 
Reddy that he was asked to do so. The petitioner says 
that he was iniormej by Venkaiah Naidu, ihal Lakshmi- 
narayana Reddy told him (Venkaiah Naidu) that he was 
instructed to put letter R’ on the ballot paper. As regaids 
the source of mtoimauon wiih regard to the oihci 5 or 6 
votes, be said that some of the Congress (.1) M.L.As. mionn- 
ed him, but none of them were examined. Curiously P.W. 4 
Venkaiah Naidu docs not say tha; he was informed by 
fdikshmmayana Reddy that he wa.s asked to put letter ‘R’ 
on the Inverse of ballot paper so that he could identify or 
that he informed the petitioner about the same. On liis 
aspect P.W. 4’s story is that he met Lakshminarayana Reddy 
on 28th of March, 1980, that he expressed his inability to 
vote for the petitioner as he was asked to vole in a particular 
manner. P.W. 4 oever mentioned •that Lakshminarayana 
Reddy told him that he was asked to write letter ‘R’ on the 
reverse of the ballot paper. He does not also say that he 
informed the petitioner about this. There is a great discrc- 
aiicy in this regard between tiic evidence ol P.W. 1 and 
.W. 4 Firstly, it is not established that there is a ballot 
paper containing the letter ‘R' on the reverse of ballot paper 
so that he could identify or that he informed the petitioner 
about the same. On Ihi.s aspect, l^.W. 4's story is that be 
met Lakshminarayana Reddy on 28th of Maich, 1980 that 
he expressed his inability to vote for the petitioner a.s he 
was asked to vote in a particular manner. P.W. 4 never men¬ 
tioned that T.akshininarayen.t Reddy told him that he was 
asked to write letter ‘R' on the reverse of the ballot paper. 
He does not also say that, he infoiTned the petitioner about 
this. There is a great discrepancy in this regard between 
the evidence of P.W. I and P.W. 4, Firstly, it is 
not established that there is a ballot paper CMatming the 
letter ‘R’ on the reverse side because the petitioner himself 
says that he never saw any sueh thing at the time of count¬ 
ing. Secondly, ho says that he came to know subsequently 
that there was one ballot paper containing ‘R’ on Iho reverse 
and that was the ballot paper in which Lakshminai'ayana 
Reddy exercised his first preference vote in favour of res¬ 
pondent No. 5 pursuant lo some instruclions given by the 
party leaders. Ho has no personal knowledge about this 
and according to him, he came to knovv about it through 
P.W. 4 who got the information from Lakshminarayana Reddy, 
P.W. 4 himself dcxis not say that he got any such information 
or that he informed the petitioner about this. Absolutely 
there is paucity of evidence in this rcgaid and in ihis slate 
of affairs, I am not inclined to order inspection of b illot 
boxes as requested by the petitioner as no priina facie case 
is made out. Every question regarding this aspect is based 
on rumours and hearsay. All these allegations arc denied by 
the respondent who emphatically stated in their evidence 
that in fact, no ballot paper contained any letter on the 
reverse. No objection is raised either oral or written at 
the time of election. P.W. 2 also doe.s not have any personal 
information about these 5 or 6 votes which are alleged to 
have some writings on the back side of Ihe ballot papers. 
P.W. 2 the son and election agent of the petitioner docs 
not mention anything about this aspect. He admitted that 
he knows Venkaiah Naidu intimately, thai on the previous 
night, at about 12.30 he dropped Venkaiah Naidu at his 
quarters which was opposite to that of Mr. Lakshminarayana 
Reddy, that he met Venkaiah Naidu even on the morning 
of 28th for campaigning at Venkaiah Naidu informed him 
that one Narapa Reddy, M.L.A, was there in the house of 
Lakshminarayana Reddy the whole night to see lhat Lakshmi¬ 
nai'ayana Reddy does not vole for the petitioner. It is rather 
cnrioiw that P.W. 2 would not have been informed by 
P.W. 4 that Tukshminarnyana Reddy was asked to put a 
letter ‘R’ and that he did .the same if really Venkaiah Naidu 
knew about the same, as it is their cose that they ■Dt'ere 
discus.sing all matters about the election including the alleged 
wrdch kept on Lakshminaray.ana Rerldy. Thus, apart from 
the solitary statement of P.W. 1 the pelitioner, based on a 
hearsay, there is no other evidence and even that evidence is 
not .supported by P.W. 4 who, according to the petltirmer. 
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wiis the mformant. 1 airi clearly of Ihc view that the peti¬ 
tioner ha« failed to establish that any of the voLe^ coip.'ited 
in favour of the respo.Tdints contained any wriiiniis or. the 
reverse by which the voters could be identified and ubsohiiely 
no case is made out for inspection of ballot bones as there 
is no' satisfactory evidence even for a prima facit case. 1 
therefore, find there issue against the petitioner. 


, Issue No. 10.—^According to the petitioner, the vote caste 
by Shri Paiasiirama Naidu was invalid and void hiding con¬ 
trary to the Rules and it served the purpose of identification. 
In paragraphs 7 and 8 of the Election Petition, it is alleecd 
that Parasurarua Naidu was suspected that he would give his 
first pieference vote to the petitioner, that at about 11.30 A.M., 
on the dale of election namely 28-3-1980 hji was summoned 
by the Chief Minister and was instructed to take a compana n 
and vote through liim and consequently, Paraayiuma Naidu 
requested the Returning Officer to permit him to exercise 
his vote with the help of a companion and after obtaining 
the peimission from the Returning Officer, Parasurama Naidu 
voted, and according to bis information, Parasuiama Naidu 
e.xcrcised his first preference vote in favour of the 6ih res¬ 
pondent Swamy Naik. Ha also stated in the petitivner ihat 
Venkaiah Naidu P.W. 4 objected before the Returning Officer 
and the objection was over ntled. The petitioner alto alleges 
that Paiasurama Naidu was seen by many including M.LAs. 
with spectacles on 28-3-1980 at 11 A.M. and the story ol 
loss ol spectacles was a rouse to get the vole marked by 
some bodyelse to ensure that Paiasiuama Naidu voted accotd- 
ing to the instructions given (paragraphs 8 and 9). 


The respondents denied the allegaiion that Paiasiuama Naidu 
was given instructions by the Chief Minister on the date of 
voting to vote through a companion. Tiiey further aveiitd 
that the Returning Officer permitted Paiasuraan Naidu him¬ 
self that Para.uirama Naidu is unable to vote by himself 
due to physical infirmity and after taking the neces.-.ary de¬ 
claration about the secrecy of the vote recorded on behalf of 
Parasiirama Naidu, They also slated that the petitionci’.v 
interpretation of the relevant rule to the effect that' a person 
should be totiilly, blind before tie is pcrtrdtted to take a 
companion is incortcct and that the allegation that Para- 
surama Nitidu could have borrowed spectacles from somebody 
else it he really lost his spectacles is untenable, 

P.W. 1 in his evidence leiterated all the averments made 
in the Election petition. In his evidence, he .slated that 

Parasurama^ Naidu was seen by many persons wearing spec¬ 
tacles. ITie pch'tioner states that he came to know that 
Parasurama Naidu exercised his voiC ihrotigh a companion. 
He says that to his knowledge, the companion did not give 
a declaration to maintain secrecy as specified in the Ruks 
and that the reason given by Paiasuiama Naidn lor voting 
through a companion is neither true nor valid and that 
Vcnkgtali Naidu objected to the recepticn at this vote. P.W. 2 
does not say anything about the vole exercised bv Paiasurarra 
Naidu. P.W. 3 is an M.L..\, of the Jaimta party. In his 
evidence, he deposed that on the date of election he saw 
Parasurama Naidu wearing spectacles in the Assembly Elall, 
that Parasurama Naidu takes out glasses while reading and 
wears them at other times and on that day, Parasurama Naidu 
referred to some Rule after taking out of the glar.scs while 
reading the Rule. P.W. 2 was asked about the particular 
discussion which took place on the date of the election. He 
could not give any details and explained it by .saying lliiit it 
was more than one year and hence he could not .give that 
information. If more than a year was enough to forget this 
aspect, it is rather strange hovv he could remember that 
Para.surama Naidu was wearing sijectacles on that day, He 
also admitted that he does not remember whether anybody 
spoke on that date in the \s.sembly. When he was asked 
a specific question whether .he could give the name of one 
person who was wearing spectacles on that day, he mciely 
said that there were many other persons who wcie wearing 
ghs.ses. He volunteered that he voted for the petitioner. lii 
the cicMis examination, he ‘■(aled that he could icmembcr that 
Parasurama Naidu- was w'caring glasses on that day as (here 
was a rumour that he was asked to vote with the help of a 
companion, All that P.W. 2 says is that he ha.s seen Purn- 
surama Naidn wearing glasses that morning in the y^ssembl^ 
Hall. He could not give .any other delail:;, Nc cotdd not 
say whether any other pers.sn spoke in the Assembly. He 
could not give even the name of one person who was wearing 
spectacles on that dnv. T find it unsafe to reply upon this 
evidence even to establish the fact that Parasurama Naidu 


was having glasses on the day in question. He does uot 
speak about me ios.s ot glasses or about ine peimi3,sion b.ing 
given to Parusuraitia Naidu on a I'ep'csoiuiiion that glasses 
were lost. 1 uin thcrctorc not piepaied to aci on the evidence 
ol P.W. 3. 


Next, we nave the evidence ot P.VV. 4 It,; slated that Paia- 
suramu NaiUu does not requnc spccLaelcs lor either leading 
or vvriiing as he removes tile same vvnilc leaaing, mat he 
saw Paiasmama Naidu on that eay as be raised a question 
III the Assembly and alter coming lo know that Earasihama 
i-.iiivLi cAcieiscit iii.s voie through a companion, he gave an 
oujection in wiiling, to the Reluming utneer. In his ciuss 
fianiinuiion, be admitted that he was nut picsent in the 
Eleeiion Hall when Paiasurama Naidu came to vote as be 
went oni tor some back vvhen Para.^uriima Naiuu was enic.- 
ing me potting booth to mark his vote and’that lie knged 
the objeelion when Parasunmia Naidu was leaving the Hall 
idiei exercising his vote. According to him, one Jgnaradnuna 
Reddy, M.L.A. (not examined) was also present along wttti 
tile petitioner in the election hall and ho also attended the 
Assembly Session on that day. He admitted that J'aiasuraina 
Naidu has a defective vision. P.W. 3 wa.s i.dmitledly not 
present when Parasorama Naidu asked the Returning Ufheci 
lor permission. Alt that P.W. 4 stated was that Parasurama 
Nainii lakes out spectacles wliile reading, Even P.W, 4 admits 
that Parasurama Naidu has a detective vision. Jn that lasc, 
it is rather difficult to believe that he docs not require spec¬ 
tacles for reading, P.W. 4 had stated that he had tiled a 
written objection. The petitioner had not summoned for 
the objection petition filed by P.W. 4. This alicgatioii is 
denied by the respondents. The petitioner had not sum¬ 
moned for the objection jietttion to eorroborati the testimony 
ot P.W. 4. On the other hand, RWl swears that Para.surama 
Naidu wears glasses, that he saw him on the date ot elec¬ 
tion, that he was in the olliee when Parasurama Naidu came 
lo vote. Hint he was in tbe party office which was next to 
election hall when Parasurama Naidu came to e.xercise his 
vote, R.W. 2 usseited in his evidence that he was present 
when Parasurama Naidu entered the election hull to exercise 
his vote along with a companion, that Parasurama Naidu 
requested the Returning Officer lo grant permission to lake 
a companion for the purpose of voting as he lost his spect¬ 
acles, that the Returning Officer took a declaration from 
the companion and granted permission. He also stated that 
the companion was one Tadagiri, a member of the congiess 
(H parly and very close to 'he members of the party and 
t-hc Chief Minister, R, W, 3 i.s Parasuiama Naidu 
himself. He was a member of the Legislative Council from 
1968 to J974. Ho was ii Minister lor some time ,'q the 
present Cabinet, tie stated that .some emergency question 
iindei Section ,■'29 of the Rules of Assembly was raised by 
him about 3 or 4 days piior lo 28-3-1980 and that it came 
up for answer on that clay and when the C|ueslion came, he 
merely raised his hand and said that he presses the question, 
and the concerned Minister gave the answers. He added that 
he never read any paper on that d.'iy. He deptvSed that 
he did not have his spectacles on 28-3-80 us they were mis¬ 
placed on llie previoua evening, that on the election day he 
leqiicsted ffio Returning Officer to permit him to vole tluough 
b '^Pjnpanion as he cannot lead properly without glasses 
that his eyes were also watering and that the Returning Offi- 
ncces.sary permission after seeking him and 
satjsfymg himself about his statement and no objection was 
raised by anybody. He 'Hated that he leineml'cr.s that a 
declaration was taken from the companion regarding the 
secrecy of the vote that after going to the polling booth, he 
named the person for whom he wishes to vote and the 
companion recorded the vote for him. He denied the sug¬ 
gestion that the Chief Minister asied him to vote fhiough 
a companion by saying that no Chief Minister ‘Count venture’ 
to do such a thing witfi a min like him. He aduii.ied that 
once he stood a.s an independent candidate and thereafter 
ns a candidate of Congress Party, that he w.as the leader of 
Uie opiwsition group., before 1978, .that he was in the Jannlha 
Parly for some time and that he came out as he had stmio 
differences with, the then leader of the Janata Parlv Recarffing 
the loss of spectacles, his case was that he mispinced them 
somewhere on the night of 27-3-1980, he senehed (or them 
as fie has to exercise hi, vote the next day, that fiis t')ii.s"es 

wsential tor rendifig purposes 
.md that he cannot read without ptassc.s. He rurlh'-r stated 
that to:- the List 3 veai.s, he dcvclone,i cataiact, He was 
emphnfie that on the day in question he never renp any 

Tn Assembly. When he was 

In Ihe witness box, he was shown a nassaee fnim n 
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read il eurreetly aiili ilii; ipecludes aiul Jie said 
tic eauiiol reaa. He also stated 


and h 

uiai \.iliiOUl tile sr>ej^tacies, 

that die KelLUuin& Otticci altei Jicar.ns bun and on seuinii 
ms eyes wmen were wafeiuiij. giankd peimisston to vote, 
tbi-ou^ a companion. He admiUcd tliw die pai ly al o- 
ueu mm to lospondcut INu. 6 Swamy iNaik wlio 

is a iribal add inut dLs^iplmc icciiures one sboiud vote 
accoidnig 10 the nliottiient and in tne interest ot the parly. 

He denied that met vlic Crucf un the dute oj; 

election and tnat lie v\as msiiucted by the Chief Minister 
to vole along wilh the companion, He states that he is 
still on liieiidiy terms with the petitioner aiid_ ICW. 4. 
If.vv, I appeals to be a vci^i simple nian and he is a tribal. 

He s'ta cd mat Paia.sumiim Naiaii voted throiiEli a eompuuiou 
m acemdaiice with the Rtiics and he denied the Misgcslion 
liiai \i nag through a companion was pursuant to the in- 
structi.nis by the Cltiei Minisler to ensure that Parasurama 
Isaidu voted tor the person to whom he was allotted. 
K,W. 2 Is an liX-Mini.ster ana according to hid’. Parusorania 
Naidu voted alter takiiig permission from the Kotmning 
Ollicer. It in comiiieiited that R.W. 2 admiUed that the. 
companion 'i udagiii is very close to the Chief Minister and 
as such, Ihc story that Parasurama fsuidu was instructed to 
act through a companion only to ensure that he voted lot' 
the allotted person must be correct. By the mere state¬ 
ment of R.W, 2 that Yadagiri is clo,5c to the Chief Minister 
does not lend to the inference that 'iadaghi was chosen 
for that purpose. There is absolutely no evidence worth 
the name to show that the then Chief Minister instructed 
Parasuramn Naidu to vote through a companion deliberately 
with a false plea that be lost his spcctales as a result of 
which he cannot see properly arid the assistance of a compa¬ 
nion was accessary. .-Ml the evidence is based on. imagi- 
iiiition and rumours. 'Ihe fact that Parusuranif, Naidu voted 
through a companion is admitiod as Parasurama Naidu hint- 
self R.V,'. .3 Slated so P.W. 4 Venkaiah, Naidu admits that 
Parasurama Naidu has a deicelive vision. But his statement 
that he removes the spectacles while reading or writing in¬ 
dicating thereby that .spectacles are not necessary for hiir, 
for reading or writing docs not appear to be correct. When 
R.W. 3 vvas in the box he was asked to read a passage from 
a hoolf by his counsel and he read the piisstige correctly 
with hi.s .glasses and he .stated that those were his glasses 
which he lost on the eve ot election, and recovered later. 

In these circumstances, I am unable to accept the evidence 
on the .>idc ot the vtctitionor that Parasurama Naidu does 
not need gliiase.s to read. P.W, 3 wa.s unable to give any 
other delaPa about the proceeding.s in the ,'ks.scmbly on that 
day excepting the fact that Para.soriima Naidu was wear¬ 
ing apcciaclcs on the day in que.stioii RW 3 N now a 
sitting momhpr of the l.cgi.slativc .Vs.sembly, It is no doubt 
true that he belonged to .difl'crent purth^i at dihercat times, 
but that by itself cloe.s not suggest that his evidence should 
be di.3icp,aidcJ. Ho emphatically denied the suggestion that 
he v,,i.s Mi.spccted by the Chief Minister, lhal fae would not 
vote for the Congies.s (1) enndidale and was therefore ash¬ 
ed to act through ;i companion and that he did according¬ 
ly. Hxcepting a suggestion about the pre-anviiigement which 
is dcnic-.i, there is no other evidence. Apart from this, there 
is one. other aspect to be examined in this context No one 
can vote through a companion unless the Rclmning Officer 
grunts permis.sion after satisfying himself that the voter 
suffers Irom a disabilitv to vole by himself. Therefore, 
even if si.',ffi an in.striiclion is given to R.W. 3 it cannot be 
implemented unless permission is granted by the Returning 
Officer. There is. neither a pleading nor a suggestion to 
the eifeci that the Returning Officer was also instructed to 
give the permission when R.W. 3 makes .such a request It 
cannot be arraiigcrrent between the instructor and the in¬ 
structed alone. ,Xi; objective person like a Keturning Offi¬ 
cer who IS e.xpcctcd to be. absolutely impartial is involved. 
No suggestion IS made that (he Returning Officer Is no less 
a person than the Secretary of the Legislative Assembly 
'lOif, ‘‘bsence of anv suggestion of a prc-arrangemeril 

w/lh the Rciunmig Officer aho, the inslruction.s given to 

enmn w excrclse of a vote through a 

companion IS of no consequence, therfforo, Ihis vole was 

*"’’i identification ha.s .absoliftely no 

substance and the plea j.-i only nutenablo, 

t ‘''VUlid being 

. , ‘ 'c Hides, Ruk- 70 of the Hulc.s made under the 

volinn''°in t> 'h I'"® '^8 relating to 

voting in Parli.'imentarv and Assembly constituencies shall 


apply to elections to Raiya Sabha also. Rule 40-A is to 
the following effect 

“4()-A Recording of vole.s of illctciale. blind or infirm 
electors : 

1 If an elector is unable to read the ballot paper or 
to record his vote thereon in accordance with 
Rule 37A by a reason of illiteracy, blindness, or 
other inlirir'Jty, the presiding ofRcci shall on being 
satisfied about such illiteracy, blindness or infirmity, 
■permit the elector to tal.e with him a coirpanion 
of not ■Ics.s than twenty one years of age who is 
able to read the ballot paper and record the vote 
thereon on behalf of, and in accordance with the 
wishes of, the elector and, if necessary, to fold 
the ballot paper SO as to conceal the vote and in¬ 
sert it into the hallot box : 

Provided that no person shall be pcrniitleil to act a.s 
the companion of more than one elector at any 
polling stjiion on the same day : 

Pioviatd' further that before any person is permitted to 
act as the companion of an elector Op any day 
under this rule, the person shall be required to 
declare that he will keep secret the vote recorded, 
by him on behalf of the elector anj that he has 

not already acted as the companion of any other 

e'-fctor -at any polling station on that day ; 

Provided also that at an election by assembly members 
no such compnmon shall be an elector at that 
election'’. 

Ihc Rule contemplates that the Presiding Officer .should 
be satisfied that the elector is unable to read the ballot papei 
or to recoid hij vote for three leusous namely, due to 
iiieteraoy, blindness or other infirmity. The satisfaction must 
be with regard to faetcu's narrcly ; inability to read the 

ballot paper or to record his vote thereon and the said 

mobility must bo duo to illeteracy or blindness or of- 'r 
mlirniity. In the present case, tho permission was request 3d 
ell the ground of infirmityi, namely, lack of proper visii n. 
P.W. 4 himself in his evidence admitted that R.W. 3 has 
a defective vision. R W. 3 had stated in. his evidence that 
due to io$s of spectacles, he was unable to read oi write 
or (o place his mark correctly and that his eyes were water¬ 
ing as observed by me curlier, there is no reason to 
disbelieve the version of R.W, 3 that he lost his spectacles 
on the day in question. Obviously, the Retuiiiing Ollicer was 
satisfied that the voter was unable to record bis vote by 
reason of this infirmity and permitted a companion for the 
purpose of voting. The expression used is ‘Satisfaction’ of 
the Presiding Oflieei-. Satisfaction means tlie discretion of 
the Presiding Officer. Unles.s it is alleged that ho has acted 
malalide or without boualides or that he was influenced by 
any extraneous or irrelevant considerations, it canont be 
said ihat the permission granted by the Presiding Officer is 
arbitrary or invalid. Rule 40A does not require any rea¬ 
sons to be given while granting permission. Mr, R. Dasura- 
■dharami Reddy, the learned counsel for the petitioner con¬ 
tended that since the blindness is one of the groumls on 
which permission can be granted, any request made on the 
ground ot infirmity relating to eyes must relate only to 
Windnesti, In other words, his argument is in the present 
case, permission can he granted to R.W. 3 only when it is 
proved that it is totally blind. There is absolutely be sub- 
.stance in this contention. Such an interpretation would 
be a misreading of the Section and leads to an absurdity. 
The langun.ge of Rule 40A is unambiguous. Blindness is one 
of the rea.sqns on wlticli permission can be granted and that 
expression is followed by the word “other iiifliTnity’’ which 
means any other infirmity apart from blindness. But the in¬ 
firmity no doubt must he of such a nature as to make the 
voter unable to read the ballot paper or record the vote Tt 
is not total blindness alone that is contemplated under Rule 
4I>A. 1 have no doubt in. my mind that Vn permifsioii 

granted to Parasurama Naidu by the Presiding Officer to 
vote through a conip,anion is in accordance with Rule 40A 
and doe,s not violate the said provision in any niunncr what¬ 
soever. As observed earlier, since prior arrangement wa.s 
not proved, it cannot be said that the vote is invalid On the 
gr-nind that it serves the purpose of identification. Further, 
the petitioner failed to establish that the reception of any 
one of the votes has materiallv affected the result of the 
election as required under Section 100 of the Act for de¬ 
claring the election of the respondents iis void. I, therefore, 
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hold on this issue that the vote exercised by Parasurama 
Naidii is valid and not void and there was no intiproper 
reception of this vote. 

ISSUE NO. 1 ; 

The various averments in the Election Petition mainly 
relate to improper reception of votes and that some votes 
aie inVaiid and void. There are no allegations of corrupt 
practices against the respondents or on their behalf. In fact, 
it is expressly stated so not only at the bar but also admitted 
by the petitioner as P.W. 1 that he has not alleged any 
corrupt practices. Though some of the averments relating 
to the invalidity of r otes on the ground of identifleation 
of the voters touch the fringes of corrupt practice to the 
effect that there were some threata and pressures neither the 
persons wlio issued the threats or pressurised the voters 
were made parties to the Election Petition. No specific 
allegation is made against the respondents that they or on 
theip behalf, any corrupt practice wree indulgpd. I therefore, 
hold that the Electioir Petition is not liable to be dismissed 
on the ground that the mandatory provisions of Section 83 
of the Representation of the People Act are not complied 
with. 

ISSUE NO. 2 . 

It is common case that the petitioner did not ask for a 
recount under Rule 82 of the Conduct of Election Rules 
before the Retrrrnrng Officer at the time of countnig. In 
the evidence, it is explained by the petitioner that h® did 
not ask for a recount as it is not his complaint that there 
was any error or mistake in the counting but that certain 
votes were improperly received and that they we© void, and 
invirlid. I hold this issue in favour of tile petitioner that 
even in the absence of a request for recount before the Re¬ 
turning Officer, the Election Petitioner can ask for such a 
relief in the Election Petition. The absence of a request 
for recount is not fatal to the request for a recount in the 
Flection Petition. 

ISSUE NO. 3 : 

ThR issue relates to the question whether tl^ petitioner 
has raised anv objection to the reception or validity of any 
of the votes before the Returning Officer and if not, whether 
he c.in be permitted to rahe at this stage, Having regard 
to the evidence on record which was discussed in detail 
above, T am of the opinion that the petitioner did raise an 
objection 01 ally with regaid to some of the votes and even 
otherwise he is not estopped from raising the same in the 
Election Petition. 

ISSUE NO. 4 : 

Having regaid to my findings on Issues 5 to 19 this issue 
is answered .ig.iinst the petitioner. The election petitioner 
is entitled (o press the Issue 5 to 10 which were already 
considered. 

ISSUE NO. 12: 

The pctitionci is not entitled to any declaration that he 


is elected to one of the seats as the-election of none of the 
respondents is void. 

ISSUE NO. 13 : 

In paiagraph 12 of the Election Petition, it is alleged that 
the piocedure adopted in transfening surplus votes is irre¬ 
gular. There is absolutely no evidence in tliis regard nor 
was this point argued. Hence 1 find that the procedure 
adopted in counting and transferring surplus votes is not 
iircgulai or contrary to Rules, 

Til view of the findings on the vaious issues, Issue No. H 
is held against the petitioner and -the Election Petition is 
liable to be dismissed and it is accoidingly dismissed with 
costs. Advocate fee Rs. 1509 APPLICATION NO. 31 OF 
1981 is also dismissed. 


APPENDIX OF EVIDFNCE IN F.P. NO. 2/80 
List of witnesses examined for the petilionci: - 


P.W. 1 

P. Babulu Reddi (Petitioner) 

P.W. 2 

P. Prabhakara Reddi 

P.W. 3 

Naymi Nar.'simha Reddi (M.L.A.) 

P.W. 4 

M, Venkuiah Naidu. 

List of witnesses Examined for the respo'nd.ents 

R.W. 1 

G. Swami Naik M.P. (R6) 

R.W, 2. 

K. Ripniah (M.L.A.) 

R.W. 3. 

Ch. Parasuram.a Naidu (M.L.A.) 


List of Documents marked for the petitionei. 
-NIL— 


List of Documents marked for the Respondents 

Ex. R1 C.C. of result of the Election to the Raiya 

--.Sabha held on 23-8-1980. 

23.8-80 

R—lfa> Photosta te copy of Ex. Rl. 

28-3-80 


Sd/- flirgible 
Sd/- 

K. P. VENUGOPAL, Asstt. Registrar (J.l.) 

[No, 82/AP(2 of 1980)/81] 

V. K. RAO, Under Secy. 


df fsp:#, 8 urt, 1982 

4b — Wm wnftiT >0 (2) 

ift ’=TP'#r (,t) fr fsrfhfe jiht S', wtr (4) *r Th% !tftt wpixff,rfpr; srfJrfirri^ xrftr,. 

Fpr, ins 1 Txrr jrtu un fhuqli jnr uru % sfhrr xfk if •aTTUT'o^ St fpr ( .s) Jr tut if PrtrWT 

tiV WT xrvq1%ift T unpF ^5 rt Pm iTT^ m sff TW xT^wtr % Fib; ur ftf fmr ^ trr 

m tT'Rr^iwf tr, jTfij ^ yt, fmrr^ fprir % gvrru 'pfpitiT m us ’rthk tfr utt ft Pt q-ru wr mrqxT'tr 4: rtm 

qirfvT TT rTrrftf'mT r# ft; 

mr- wf, wmFr t 5 T u-fuPm tiFT 1 % Trrjtroji if, iff UTvvfr % iftwr (4) ir fsfPrfms: aRrirut qfr ftur ^ fVuf 

sff qm % TT fspuf irm rpf fjpjpT quT mm firrnfi qpnpt ^ ru i3n% iffT: ^ % fAu w wnftnr iff qrffiy if dhr JTft iff qrpriqfEr 
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f;T3rf^ jfr f^rwf''CTrr firm^ / ww w r^rsitTsf f^srt'rT ^T'RnfTt ^r ^fur 

¥f^r 'ft Tf »t<' ^iV: ^ 'irTi 


1 


2 



1 -njrriirKr w fV :i-ftft-('!T^’»rTo I 
flTtlT™! fR’EftsR 1 q s n 


ft 

-sift- 

lH8-'fPft-(xto7itr‘' ) 

3 


7 


"ifr ^RTHT*!, ^rrr ftrrtr sft wJrsfrr ftf=T if ftr^rf^^r siriff 

€fft. f5r*tt'ftftTpTJR (n^t-) 'R ^ Trr’JPT ft WU'T i 

jft rnt ifi'inT, i9^rsT, f'rFtr 5rT stftfCT'T ^frf ftr 'nrftf 
'niiToy, ^^'TK (’qsiTvTPT) j?Tr imr =fDft ft i 

»ft jjftr rnr, ’SKI, aftr- am iftfsTi- ftt 
>JT, «rTHim{7rSfo ) ®Tlff ^TT ftm TfffttTT '(TTft ft WiT'Fi'T 1 


[ft^i 7h/ 1-nr/si (170-178)] 

WlftllT ft, 

^ ftft, <(1^ •Tift'a-, 'RTM fiT!ft«PT wraftr i 

ORDER 

New Delhi, the 8th March, 1982 

O.N. 46 .-- Whereas the Election Commission is satisfied that each of the contesting candidates specified in column (4) of the 
Table below at the election to the House of the People/State Legislative Assembly as specified in column (2) and held from the constituency 
specified in column (3) against his name has failed to lodge an account^of his election expenses within the tiifie and in the manner, as shown 
in column (5) of the said Table as required by the Representation of the People Act, 1951 and the Rules made Ihereunder; 

And, whereas, the said candidates have either not furnished any reason or explanation for the said failtire even after due notice,or 
the Election Commission, after considering the representations made by them, if any, is satisfied that they have no good reason or justi¬ 
fication for the said failure; 

Now, therefore, in pursuance of section lOA of the said Act, the Election Commission hereby declares tlie persons specified in column 
(4) of the Tabic below to bo disqualified for being chosen as, and for being a member of either house of the Parliament or of the Legis¬ 
lative Assembly oi legislative Council of a Stale for a period of 3 years from the date of this order. * 

TABLE 


S. Particulars of election S. No. & Name of the Assembly/ Name and address of ihe con-' Reason foi disqualificfition 

No. Parliamentaiy Constituency testing candidate 

_^_ _ _ s' 

Shri Kumbha Ram, Vdl, Sure- Faded to lodge’th^ a’cco’Iint'^f 
wala, Tehsil-Tibi, Distt. Sri- election expenses in the man- 

ganganagar. (Rajasthan). ner required by law. 

ShiT Ram Oapal, Mandi Failed to lodge anj accou it of 
Khatikan, Ward No. 7, election expenses as required 
Jaipur. (Rijastfian) bylaw. 

Shri Muni Roi, Halwai Khana, Failed to lodge any account of 
Dholpur, District Bharatpur. election expenses as required 

(Rajasthan). by 

fNo. 7f)/Rj/81(176—I7S)] 
By order, 

DHARAM VIR, Under Secy. 
Llection Commission of India 


1 2 3 

1, General Election to the Rajas- 3-Tibi (SC) 
than Legislative Assembly, 

1980. 

2. -do- 48-Phagi (.sC) 


3. -do- 78-Dholpur 
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